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Welcome and I ntroductory Remarks

Sate Asemblyman Joe Smitian, Chair:

...making sure they get to the Capitol and I'll be stepping out promptly at the end of the hearing
at 4:00 p.m. to head directly to the State Capitol. Please be assured, however, that the
contents of today’ s hearing will be conveyed to other members of the committee, aswell as
ther gaffs. Wewill be taping dl of today’s comments, both by our panelists who' ve been kind
enough to join us, as well as the public comment portion of the presentation, to make sure that
other members of the Select Committee on Elder Abuse are aware of the information we

acquire today.

My thanks, before we get started, to dl of the people who were kind enough to help us get
today’ s events pulled together. Some of you are aware that we had help from the Santa Clara
County Senior Commission here, but dso from the City of San José Senior Commission helped
us provide notice as well. San Mateo County Commission, we will be meeting with on the 16"
in asomewhat different format, alittle more informa, covering awider range of issues, but
we're looking forward to that aswell. And there will be another forma committee hearing for
the Select Committee on Elder Abuse on December the 10" from 1:00 p.m. to 4:00 p.m. in
Santa Cruz County, in the Santa Cruz City Council Chambers. So we will be, | think, getting
good representation and input from Northern Cdiforniain this round. We are hoping then to,
later in the two-year sesson of the Assembly, have a series of hearings in Southern Cdifornia,
where many of the committee members represent senior congtituents. And we' re hoping to
derive from this process some thoughts about what if anything the State can do to combat elder
abuse, both physical abuse and financid abuse.

You dl know, | think, that the State isin very difficult times financialy, so we are looking for
things that codt little if any money. There are such solutions out there, | think, if only we would
look for them. And we have talked with our pandigts, and | would encourage members of the
public who speak later today to be mindful of the fact thisis a hearing designed not Smply to
identify problems, but to identify solutions. So we' ve asked each of the pandists to not only
take awak through the issue of wheat are the problems that they see, but what if anything might
the State be able to do to help. So it’ s solution-oriented today, as well asidentifying the
problems.



That being said, let me ask that we have our pandigts dl in place, which | believethey are. I'm
going to ask, as well, that our staff, both Kristina Loquist who will raise her hand, and Mdissa
Millsaps who will raise her hand as she walks in the back of the room. Thank you. They will

be passing out cards to take your questions, or excuse me, to take your requests for comments.
If you are amember of the public and would like to comment, when that time comes, smply fill
out acard, we will bring them up front, and | will then call on folks as the opportunity presents
itself. | see acouple hands up aready. Pleasefed free during the course of discussion today to
amply raise your hand again, and we [l make sure you get acard. Once you'vefilled it, as|
say, we'll put it in apile and we'll cal you up as soon as you know what the possibilities are.
For those of you who are feding alittle bit remote in the back, please fed free to come forward.
| promise you won't be caled on, you're not in class, so you need not fed reticent about that at
al. Andwhat I’'m going to do now is, as we re passing out cards, I’'m going to ask the pandlists
to provide opening remarks to inform me, my fellow committee members and members of the
public who might be here, again sarting with a problem statement and offering some solutions.
I’d dso like you, before you offer your comments, to identify yoursdf briefly both for the record
and aswell asfor members of the public, and to give a brief description of your role and
respongbilities, 0 we understand the basis for your comments. Thank you again for being here.

I’m going to ask that we begin with Lisa Mancini who will be followed by Jamie Buckmader,
who will be followed by Lori Kratzer, who will be followed by, | think, Cindy Sedey
Hendrickson, who will be followed by Helen Karr. So if you go in that order, | think that will
help sequence things alittle bit. We will dso let you know when your timeiscoming. Solet’s
begin with LisaMancini. If you would introduce yourself for the record, tell us alittle bit about
you and identify problems and solutions in the area of financid abuse, which is the first part of
the pand. We will then return to physical abuse after we have dedt with these financia abuse
issues. Thank you.

Financia Abuse Pand: Problems and Solutions

LisaMancini:

Thank you very much, and thank you for asking me to be here today. My nameisLisa
Mancini. I'm the Director of Aging and Adult Servicesin San Mateo County, which isadivison
of the Health Services Agency. Under Aging and Adult Services, we house avery large
continuum of care for seniors and disabled adults. One of those areasis in protective services,
our Adult Protective Services, aswdl as our Public Guardian, as well as in-home support
services and many other case management programs.

All of the serviceswork very closaly when we pull together any sort of abuse case that comes
into our county. We have established for many yearswhat we cal our TIESLine. It'sa24-
hour emergency responseline. It's Teamwork Insuring Elder Support. From that we' ve been
able to get on a 24-hour leve, the number of reports on the different forms of abuse. We're
gpesking here about financia abuse. | think we al agree that there are many other abuses. We



never jus redly see a case tha is soldy hit with financid abuse, there' s usudly some other form,
psychologica, physicd, other abusesthat areinvolved in that area.

A problem that we have seen over the last eight years [in San Mateo County], there has been a
300% increase in financid abuse reports. Our numbers are alittle bit smdler than what Santa
Clara County sees, but | think percentages are whét tell the story. Of the percentage of the
abuse reports that we get, 42% are financia abuse, those that are perpetrated by others. Of
those that we received in the calendar year of 2002, 36% were confirmed, and 39% were
inconclusive, while the others were unfounded.

An example of acase that we currently have with our didrict atorney right now waiting for
prosecution, and just to give an ideawhat we re seeing more and more, thisis such arapidly
growing crime. A dient who isin his seventies who has lived with his mother dl hislife, who
took care of him, and when she died, there was no one | ft to take care of this very large edtate
in the millions of dollars. This man did not know exactly who to cdl on. He had abad
relationship with other family members who did want to step in, who lived out of the area. So
he had no one there, except for a man who works as afinancid advisor and cdled himsdf a
financid consultant. [He] got into this man’s house, was able to have him sign over dl of his
assets, power of atorney, which was absolutely ingppropriate in this man’s condition. He's
been deemed to be incompetent to give any medicd or legd authority.

When we were finaly contacted to get involved, along with our loca police agency, we found
that within a 9x month period there were checks written out to this financid consultant for over
$600,000. (He) purchased a new car, the financia consultant a new car, and arange of other
gifts At this point, it'sin the range of $2 million that has been taken from this man. He can no
longer take care of himsdf. Asaresult of our APS involvement and our police investigation,
and the meeting with our multi-disciplinary team, we were able to follow through with our
digtrict attorney, who has been very fortunate recently that we' ve been able to take these
forward for prosecution.

The difficulty is, at least in San Mateo County, we don’t have the ability to have a separate unit
inour digtrict attorney’s office that can devote full-time to financid abuse. And right now it's
becoming overwheming, and we do need more gtaff in that area. With the increase in abuse
cases, we don’'t know how we're going to be able to manage that. So those are some of the
issues, and as you know, I’'m sure we can spend an entire afternoon talking about different case
scenarios.

What we have found to help in the solution format is our improved response to reports. The
fact that we gpproach it with a multidisciplinary team, including under one roof we have our
Adult Protective Services, our Deputy Public Guardians, our Rep Payee and Public Health
Nurses, who are in the same building, who are able to talk about all these cases. What we're
trying to do, more and more, is get together these many multidisciplinary teams, so we can get



law enforcement in the moment, or we can get the digtrict attorney’s office to be there, to
understand. If we can approach this together, it's much quicker and easier to solveit.

The other solution that we fed we can work toward, that requires different levels of funding, is
an increase in awareness and prevention. We' ve established an adult abuse prevention
collaborative, where we' re focusing primarily on getting the word out to the community, getting
the word out to seniors and to adults with disabilities, just what the issue is, what' s the problem
and the extent of the problem. Through that group, we were trying to be very crestive because
again we don't have the funds that are out there to do as much community promotion aswe
would like to do.

One areain our creativeness iswe put together a drama troupe that went around and did
performances throughout the county. Thiswould be avery different way, a very different
approach, of showing scenarios of abuse. But again, that is being very creetive, very innovetive
ways of doing things, and we need to find where the funding is to continue with that.

We continue to provide training to our police and fire departments, our emergency medica
services because we know they are the ones, they’re our eyes out in the community. So are our
in-home support services providers on their end, 2,800 in San Mateo County and 2,800
homes, they’ re the ones who are right there every single day. They can see what's going on.
That' s—we re hoping for the future, again, through expanded training opportunities for
education, to be able to improve that. San Mateo County just passed Assembly Bill 786 to
dlow usto be apilot project for uniform assessment. What we're hoping is, if we' re ableto do
this across the county, everybody’s going to be assessed to the point where dl staff, not just
within the Adult Protective Services, but with our whole senior care system, will know whét to
look for, the Sgns of abuse. And then, where to go with that.

State Assemblyman Joe Simitian, Chair:

Thank you very much.
LisaMandini:
Y ou' re welcome.

State Assemblyman Joe Simitian, Chair:

Before we move on to our next panelis, let me just ask a darifying question. 'Y ou mentioned a
300% increasein reports, | believe it was financia abuse, over an eight year period. Am |
correct?

LisaMandini:



That’ s correct.

Sate Assemblyman Joe Simitian, Chair:

Do you have any way to know whether most of that increase should be attributed to an actual
increase in the incidents of financid abuse, or whether we' re Smply getting more successful at
encouraging people to report cases of financid abuse?

LisaMancini:

Where we' ve redly seen anincrease is from 1999 and to the future. And that is because that’s
when the mandated law was passed. The Senate bill was passed regulating elder abuse asa
law. And from that point is where we ve really seen an increase because the word has gotten
out. And aso, in San Mateo, which | think is the same as Santa Clara County, we may not be
cash rich, our elders may not, but they are property rich with the increased vaue, and sad to
say, family members, caregivers are very aware of that. So, we ve seen that just recently over
the boom in the last five to seven years.

Sate Assemblyman Joe Simitian, Chair:

Wil thank you. | think that's helpful, and frankly, it's, you know, looking for ashred of good
news in this conversation. The nation that in fact legidation has made a difference in the incidents
of folks coming forward to report the problem when it exists, | think is encouraging, and
suggedts there are things we can do that will help protect folksin this Stuation. Thank you

agan. Let usgo now to Jamie Buckmaster, and ask Jamieif you will share your comments with
ustoday, aswell as abrief introduction of yoursef for the public and for the record. Thank

you.

Jamie Buckmagter:

Thank you, Assemblyman, Committee. My nameis Jamie Buckmagter. I'm the manager of
Adult Protective Services for Santa Clara County. APS isone of the programsin the
Department of Aging and Adult Services, which is part of the Socia Services Agency. | think
everyone on the panel here would say financid abuseison therise. Not only in national trends,
but it's atrend we ve seen in Santa Clara County just like we ve seen it in San Mateo County,
which is one of our contiguous counties. In this particular county, financia abuse hasincreased
over the last few years, and is now about 35% of al the reports that we take. And in this
county, we take, last year 2002—calendar year 2002, we took about 2,100 reports. And so
you can seethat’s an awful lot of financid abuse reports in the county. We are vulnerable. Our
elders are vulnerable because of the price of homes here. And there's avulnerability quotient
that goes with that, the aging of the population mixed with the vaue of the homes here. And
homes in this county, like San Mateo County, are the single largest asset that an elder has.



It'scommonly said that only 1 in 14 incidents of abuse actudly gets reported. With financid
abuse, we believe it smore like 1 in 100. Probably because the typical financia abuser of an
elder person istheir adult children. From 60% to 90% of eders that are abused, it has turned
out to be their adult children or some other relative. We do see some caregiver financia abuse,
and certainly see many scams out in the community. And, we re concerned about dl of it. Not
only isit because we want to prevent financia destitution, but the Journd of the American
Medica Association study has shown that an elder who faces financid dedtitution has athree
times higher mortdity rate than a nor+victim.

In terms of solutionsin this county, we have for the last dmost five years been managing the
financid abuse specidist team. Wecdl it FAST. It'saunique multidisciplinary team made of
four partners. Those partners are Adult Protective Services, the Public Guardian/Conservators
Office, County Counsdl, and the Didtrict Attorney’s office. And in fact, you' re going to hear
from one of my partners, Cindy Hendrickson, later about the Didtrict Attorney’ s office. These
four partners have come together and have developed arapid response team. We, like San
Mateo County, are 24/7, and consder financial abuse emergency response in this county.

One of the—there’' s many reasons why FAST works. We dl know our own roles. APS
assures the well being of the dlient, the Digtrict Attorney’ s Office successfully prosecutes the
cases. County counsdl not only represents each of the parties in the partnership, but dso
represents our consarvatees in terms of any civil suit. And lastly, our Public
Guardian/Consarvators Office in Cdifornia has the ability to use Probate Code Section 2901 to
freeze assats immediately if we believe that the teeam may move for conservatorship on someone
who'slost cagpacity in the next 15 days. I'm proud to say that the FAST team, the rapid
response team, has prevented the loss of and recovered as of this week, $106 million in this
county aone.

WEe ve taken this unique partnership and developed other kinds of solutions in the community.
Back in December of 2000 we published the law enforcement protocol with the 15 different
juridictionsin this county. Very comprehengive. It'sthe largest law enforcement protocol in the
State of Cdifornia. And, we're happy to say, the Department of Justice in the State of
Cdiforniawill be usng that law enforcement protocol as a modd for the gate. In addition, we
recently sarted the financid ingtitutions team which has basically a sole purpose to train bank
and financid indtitutions staff to spot elder abuse. Because, typicaly, they know their

customers. They’re one of the first ones, they’re kind of the front line on spotting eder financid
abuse.

State Assemblyman Joe Simitian, Chair:

| gpologize, | fill had my head in your previous comment about the law enforcement protocol,
and the name of that process or program is?

Jamie Buckmadter:




The finandd inditution team?

State Assemblyman Joe Simitian, Chair:

Yes

Jamie Buckmaster:

Yes, wecdl it the FIT team. And basicaly our department is partnered with financia
inditutions in our community to train their folks to pot financial dbusein its early sages. One of
the things I’d like to emphasize, in terms of the solution, is prevention isthe key. Oncethe
money starts to move, once the perpetrator has the money, it can be very, very difficult to get
that money back again. And that’swhy we do FAST. We move quickly, we move carefully,
and we emphasize prevention. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you. Let mejust follow up if | may on the law enforcement protocol. What kinds of
issues are covered in the protocol ? And how is the world different as aresult of the protocol
being in place, than it was before the protocols weren't in place?

Jamie Buckmagter:

Wéll, one of the things the protocol doesislook at the nine types of abuse that actudly get
reported through Adult Protective Services. Law enforcement is compelled to cross-report to
us, as we are to cross-report to them. And report to them any suspected crimind activity.
Essentidly, what it was was a gathering of the minds from the law enforcement perspective, to
kind of stlandardize the way we would gpproach investigation of elder and dependent adult
abusein this county.

State Assemblyman Joe Simitian, Chair:

And when that standardization occurs, isit your sense that that’ s va uable because what we' ve
done then is put best practices in place across jurisdictions, or isit helpful because different
jurisdictions were able to cooperate more clearly and more effectively because we're dl
gpesking the same language? | mean, what is it you see as the net improvement or vaue added
to the process as aresult of the protocol ?

Jamie Buckmaster:

The first most important thing, from my point of view, is just the education about elder abuse.
There are many folks out there that fedl, don't redly think elder abuse exists. And we know



we'rejust at thetip of theiceberg. So, it bringsto the attention of law enforcement the subject
of elder and independent adult abuse. And it standardizes the investigation of that for each of the
jurisdictions and that can be carried over to the prosecution Sde. Soiit redlly is abest practices
modéd, but starting with just the education piece, back in 2000.

State Assemblyman Joe Simitian, Chair:

Thank you. And thank you very much for your remarks.

Jamie Buckmaster:

Thank you.

State Assemblyman Joe Simitian, Chair:

Let me ask now if we could ask Lori Kratzer to introduce hersaf and share her comments.
Lori Kratzer:

Yes, hi. I'm Detective Lori Kratzer with Palo Alto Police Department. And | do elder abuse
investigation among other things. And thank you for inviting me here today to spesk on the
subject. What | would like to say, to begin with, is| think for law enforcement that we' re a the
tip of the iceberg. And Jamie was just talking about law enforcement protocol and consistency
ininvestigations. And | think what we re seeing is such adramétic increase in cases, partly
because of education and training of dl professonasthat ded with elders. But, in part, it's
because of training and education for law enforcement. Buit | think we have along waysto go. |
think the county protocol is an excelent document. But | think alot of departments are just
understaffed and under trained when it comes to elder abuse investigations. Many times there is
lack of undergtanding, | think from law enforcement’ s point of view, or interest inthisarea. |
kind of relate it to where law enforcement was maybe twenty years ago in rlation to child
abuse invedtigation, or domestic violence. And | think it's an awarenesslevd that’ sredly
important for first regponders to understand—and that includes fire and paramedics—because
many times patrol officers and fire department paramedics are the first responders to Situations
regarding elder abuse.

| can speak for Palo Alto. We' ve had a dramatic increase in reported cases since 2000. And
it's probably in the range that Lisawas speaking of in the 300%. But Hill, those satistics | think
are lower than what' s actudly out there. I'm not sureif it's so much a matter of these crimes
increasing. There sashift in population because of an aging population. And once again, |
think it's education of professonds in the mandates that the state has in place to report these
crimes.



Regarding financid abuse, we see cases where elders are basicdly targeted from every
imaginable angle. If it’snot afamily member, it's going to be a stranger or acaregiver, or it's
going to be atelemarketer, it's going to be alottery scam. It's going to be a sweetheart scam.
All these types of crimes are targeting elders from every direction. And, yes, part of itis
property values, but alot of our eldersare living off of pensons. | see edersthat have been
targeted that are homeless, that are getting pensions. They’re actudly getting targeted with
scams through the mail, then sending money off to crooks basicaly. So, it doesn't seem to
stop. And, | think there are solutions that could be put in place.

| think one of the most important things that we ve dl been talking about is teamwork. And
within budget congraints, | could see doing alot more with what we have without having to
gpend alot more money. Part of thething is, | think it's so vita for law enforcement to be
teamed up with Adult Protective Services, Public Guardian. | think it would be idedl to see
actud teamsin every police department, with a socid worker, a public guardian. 1t would be
great to have amedica person on board aso to actually go out as ateam to assess and use dll
our resources and authority to approach these cases. Because for law enforcement, | think one
of the biggest problemsis that cases are so complicated and extremely time consuming, and you
need specidized detectives or specidized unitsto actualy approach investigating, especidly the
financia abuse cases. | think alot of patrol officers, it's a matter of recognizing the case, getting
it initialy reported, but | think you aso need specidized units to do the investigation.

Another thing | would like to see. Fresno has aforensic eder abuse center where actudly law
enforcement, APS, | bdieve public guardian, the DA’ s offices are dl housed in the same
building. And I think that would be an ided approach. It’'s actudly sort of Smilar to domestic
vidence where you have afamily violence center. Y ou could look at that same sort of concept
for elder abuse. And actually bring in law enforcement and other agencies to work together, and
have a place for say, in an emergency Stuation, an eder can be brought to the center. If it was
apatrol officer or aparamedic, they could actualy bring an elder to that center or come there
for adviceon acase. So you could get dl the professionals working together.

| think another big issue for financid abuse cases, for asolution, would be to get the banks on
board for mandatory reporting. In Pao Alto, for example, | have a case where one senior was
scammed by a Canadian lottery scam, and went to her bank and wire transferred $590,000 in
onefdl swoop to an offshore bank. | think it's awfully important to have the banks report this
kind of suspicious activity for asenior to law enforcement immediately, and to stop this kind of
abuse, because that amount of money in one casg, | think, is not unusual, necessarily, and these
go very commonly unreported.

Sate Assemblyman Joe Simitian, Chair:

Could | ask, could | interrupt for aminute? What is the current reporting obligation of the
banks and financid ingtitutions? None?



Lori Kratzer:

None. Absolutely none. | can tell you we get cdls from the banks that someone istrying to
pass a bad check, but for an elder either being brought into a bank by a crook, sometimes
they’ll actualy escort the eder into abank. Many scam artistsdo that. Or an dder, likel just
was referring to this case, where she wire transferred $590,000 of her retirement savings a one
time, without the bank manager picking up the phone and calling the police. To a least notify us
that there' s suspicious activity there with this senior. Y ou know, basicdly shipping off her entire
assets to offshore crooks. | seeit over and over, and | think other professonals and the DA
adso seesthisasalarge problem. Very difficult to go back and try to stop the money flow after
it sgone.

Sate Assemblyman Joe Simitian, Chair:

One of the chdlenges of aterm limited legidature, of course, isthat some of these issues get
discussed prior to the arrival of members, and new members arrive. Isthis an issue that has
been discussed legidatively in the past? | suspect it has. And I'm suspecting as well that part of
the res stance was with respect to confidentidity in afinancid transaction.

Lori Kratzer:
Uh-huh.

State Assemblyman Joe Simitian, Chair:

Okay, thank you. If there are others who have comments abouit this particular issue or
approach as we go through the conversations today, | would appreciate hearing about it.
Detective Kratzer, | did not mean to cut you off, but | wanted to make sure | didn’t let that go
unexplored. Go ahead.

Lori Kratzer:

Thank you. No, | believe I'm finished. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you. And one other question | had for you is you emphasi ze the importance of
teamwork between and among various departments and agencies. Are there impedimentsto
that kind of teamwork, now, that get in the way? Or isit Smply a question of folks taking the
initiative to make sure those relationships get established?

Lori Kratzer:

10



| think it’s connected with training issues for police officers to have a broader understanding and
aninterest inthisarea. Speaking for mysdf and for Palo Alto, it's been a great team effort
working with Adult Protective Services, with Cindy Hendrickson, our DA, public guardian. But
| fed we're sort of different. | don't see alot of police departments doing that. And | think
there should be give and take on both law enforcement and socid services, and public guardian,
to try to combine our efforts—to physicaly be in the same room together, so we know each
other and we can actudly approach these cases together. And it wouldn't cost anything. (Itis)
just amatter of offering. | think it would socid services being able to be housed in police
departments, at least some that would speciaize on ateamlike this.

Sate Assemblyman Joe Simitian, Chair:

All right, thank you very much. Let me ask now that we hear from Cindy Seeley Hendrickson.
We come and thank you.

Cindy Seeley Hendrickson:

Thank you. 1I’'m Cindy Sedey Hendrickson, and I'm the Deputy Disdtrict Attorney for the
County of SantaClara. And I’ ve been assigned to the elder fraud unit since 1999. |'ve
identified three problems, three main problems that affect law enforcement. Number one, as
other speakers have dready touched on, is that we just have more potentia victims. 'Y ou may
dready be aware of the gatistics that by 2020 the number of people 65 and older in Cdifornia
isgoing to double. But here in Santa Clara County | saw my casdload increase from 1999, a
caseload of thirteen, to now 2003, a caseload of over seventy cases. And my partner and |
have handled 197 casesin the last four years or so, and that’s not including the cases we ve
investigated that didn’t result in prosecution. And, of course, other speakers have touched on
the reason for the increase in elder fraud cases: we have more elders, there' s increased wedlth
(among elders). Also, families are more spread out, and isolated people tend to be more likely
to be victimized.

The second problem that we have in the area of law enforcement has a so been touched on by
other speakers and that' s the problem of underreporting. Jamie covered the fact that alot of
people percelve thisto be afamily matter becauise so many of the perpetrators are family
members. There' s aso the factor of shame and embarrassment that alot of the victims fed.
They don't want anyone to know. And some express the fear thet if the kids find out, the kids
might try to take away their independence.

There' s another phenomenon that causes this underreporting and that is that there' s often an
element of love, trust, or dependence, or even fear between the victim and the perpetrator.
Often because the perpetrator is the caregiver, there' s a tremendous concern on the part of the
victim. What' s going to happen if the perpetrator leaves? Findly, another reason why these
cases are S0 underreported to law enforcement is that, alot of times, the victims are just
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unaware, either because they trust the perpetrator so much, or because they suffer from some
sort of mental deficit that just precludes discovery of what's going on.

And the third problem that I’ ve identified that particularly affects law enforcement is the fact that
Lori, one of the facts Detective Kratzer touched on, the fact that elder abuse investigations
require so many resources. One of the reasons they require so many resources is because in
the area of elder abuse, law enforcement has to be alot more proactive than other areas. For
example, in aregular case, an officer will wait for avictim to come and report a case to them.
So the investigation begins with some evidence of acrime.

With respect to elder abuse cases, many or most elders are unwilling or unable to report the
crime. So, alot of times, theinitid invedtigation isinitiated based on a phone cal from a
suspicious neighbor who doesn't have any confirmed facts. But we sill have to investigate those
cases. S0, in those cases, We' re beginning an investigation based on mere suspicion. But we
have to do that because if we St there and wait for avictim to present acase to us, we' re going
to missalot of righteous cases. So we end up spending alot of law enforcement resources on
cases that don't result in prosecution. Another reason why we have to get involved, why law
enforcement needs to get involved, before there' s clear evidence of acrime is because we ve
been, when we do that, we ve been tremendoudy successful in thwarting the crime. When
Detective Kratzer shows up at someone' s door, that often has more of an effect than if asocid
worker who doesn't carry ...

Sate Assemblyman Joe Simitian, Chair:

It would have an effect on me, | can assure you, if Detective Kratzer showed up.

Cindy Sedley Hendrickson:

Another reason why law enforcement investigations require SO many more resources, again, as
Detective Kratzer pointed out, they tend to be so much more in-depth. And, | felt the best way
to explain thiswould be to give you an example of atypica casethat we'll see. | had acase
recently that | prosecuted that involved athirty year old man who befriended an eighty year old
woman who was suffering from mild dementia, a first. Shewasisolated, she didn't have any
family and she didn’t have a good command of the English language. The defendant movedin
with the victim. He offered to arrange for the remodd of her home. He took her to showsin
San Francisco. He took her out to eat and fed her food that nobody with diabetes should have
ever esten. And he was giving her back rubs. He, the defendant, opened about ten different
accounts, some in his name, some in the victim’'s name, and co-mingled his dary with the
victim's money. And he moved money back and forth among the ten different accounts. Two
years later, it turned out, the victim’'s home and her condominium, were both in the defendant’s
name, and $474,000 of her assets were unaccounted for.

12



Initidly, the victim, in her statements, indicated she was unaware of any of those transactions,
but because she loved, and to this day, loves the defendant so much, she later said “1 gave him
everything.” So what that case, what the investigation of that case required was an initia
interview of the victim to try to get a sense of what was going on, to find out where she kept her
money. When we found out where she banked, that maybe was one account, we ended up, my
investigator had to do alot of investigation to track down those ten accounts, had to do search
warrants to get ten different bank accounts, separate bank account records. And sometimes
you would get bank account records from one account and then you’ d see where money went
to another one. Very tedious. And then my investigator had to analyze the bank records to
figure out how much money was unaccounted for. We aso had to obtain red estate documents
that showed the transfer of the real property.

There was a neuropsychologica exam done of the victim to confirm the mentd deficit. Lots of
interviews were done, nurses, neighbors, bank personnd, public guardian personnd (thiswas a
FAST case, the public guardian conserved the victim), people who were listed on checks that
went out of the victim’s account, anybody who was a witness to the relationship between the
victim and the defendant. Because what we ' re looking for, and we didn’'t have the victim’'s
assigancein this, isdid the victim know about the transfers, did the victim consent to the
transfers, and if she gppeared to consent, was that redlly an informed consent? It takesa
minimum six months of investigation to complete the investigation on a case like that.

And another reason why elder abuse cases investigations require SO many resources, as
Detective Kratzer said, law enforcement has to be specidly trained. All those items of
investigetion, that | just mentioned, are not going to immediately come to mind to somebody
who's judt rotated into a detective assgnment. Also, investigators need to be specidly trained.
There are certain tools, some thanks very much to the Legidature, that we have available to us.
There' s Evidence Section 1380, which became effective in 2000, is tremendoudy hepful to us.
It dlows for a videotgpe statement of the victim to be admissible if the victim ether diesor
becomes unavailable at thetime of trial. And that recently withstood a constitutiond chalenge
just this yesr.

We had a case recently where the warrant went out in 1999, the investigator had attended
training and knew what he was supposed to do. He got a videotape in 2000 and the defendant
was findly arrested in 2003. By then the victim had been moved to North Caroling, but the
defendant ended up pleading guilty on her first court appearance because the detective from
San Mateo, the Sheriffs Department Detective Mahr, had been on the ball enough to do that
videotape. So, but the detectives have to be specidly trained to do these things. Also there sa
Pena Code section that dlows us to examine the source of bail, so that the defendants don't
use the victim’s[money] to bail out. Now, again these are things that are not just going to occur
to any police officer if they haven't been specificaly trained.

These cases, as|’ve dready illudrated, it' s very specidized investigation where you' re looking
at things beyond what does the victim say, you have to look at al the circumstances. Also, the
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FAST team which has been, | think, the lynch pin of our success in Santa Clara County requires
gaffing. 1 mean, there has to be investigators who are available to atend the bimonthly
meetings, available to respond quickly. So, again, these take resources.

What | would suggest, turning now to the solutions portion, | think asit’s dready been
mentioned by other speakers, of course, education and some of that we're dready doing. A lot
of that we're dready doing. Education of the public, to groups of seniors, civil atorneys, bank
personnd, nurses with two goasin mind for that training, to not only prevent losses from
occurring, but aso to encourage the reporting of these offenses once they occur. Also,
education of law enforcement, for three reasons, to help them understand this need to be
proactive because it redly goes againgt what officers are typicaly trained. And then the second
thing isto help officers recognize crimina elder abuse cases and not tell the reporting parties, no
“that’ sjudt civil, go seeacivil attorney.” And third, to teach them how to do these speciaized
investigations.

| would aso, what would be wonderful, and this has aready been mentioned by a spegker, is
legidation that had permissve reporting. | think the banks are res sting mandatory reporting, but
some of them have said to me that they would like to report, but they're afraid of being sued by
their customers. So, legidation that would alow more permissive reporters, particularly banks
and civil atorneys, would be helpful for us.

Another, | guess this would be more of a solution, thiswould be more of aneed, but with
respect to investigative resources, what we redlly need is dedicated investigators, and that
means investigators that are assigned just to elder abuse cases. Because, what happensis,
when you have a detective who has a generd casdload, the elder fraud cases, because they are
so labor intensive, they tend to stay on the back burner. Because an officer waits until they have
timeto redly get involved, and alot of timesthat day never comes. | don’t know whether or
not legidation could be fashioned to mandate the different agencies have dedicated detectives.
It may not be possiblein dl jurisdictions because some agencies are very smal. But perhaps
legidation that said any city above a certain population would have to have an eder fraud unit.
Because | know we ve seen here in the county a big difference from city to city, depending on
whether or not there is a dedicated elder fraud detective. In Palo Alto we ve had alot of
success because they have had Detective Lori Kratzer, for example.

A third areain this conversation about solutions and needs, or solutions to the needs, within the
area of prosecution resources, what we aso need is dedicated deputy district attorneys. People
who are assgned just to elder abuse cases. And depending on the size of the county, you often
need more than one because when one of these cases goesto trid, it could tie the DA up. One
case could tie the DA up for acouple of weeks. Our county requires at least two full-time
deputy didtrict attorneys. Also, in the same column of prosecution resources, these cases require
DA invedtigators, not only to saff the FAST team, but aso to be able to respond quickly, to be
able to handle or help with really complicated cases, that sometimes the smaler agencies would
be just overwhelmed by. And then, dso, to help or assst in cases where the cities where the
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detectivesin the smaller local agenciesjust haven't had as much experience as our investigators
who have been specificaly trained. And the third personnel, type of personne, we need in the
DA’ s office to work on these casesis pardegds. They’re tremendoudy importart for intake,
aso to analyze businessrecords. We have abig case thet just came from Stanford where my
pardegd has gone, dfted through voluminous bank records to figure out the extent to which an
embezzlement occurred. A task that no detective in amaost any agency would be able to
undertake. And then finaly pardegds are very important for witness coordination. There are
grants sometimes available, and that makes me think perhaps there could be, just as|
suggested, legidation to mandate elder abuse unitsin the detective bureaus. If there could be
some legidation to mandate that counties above a certain size have dedicated deputy didtrict
attorneys, investigators and paraegals that would work only on elder abuse cases.

In our county, of course, we' re very very fortunate because we have the complete commitment
and support of our, of my boss, George Kennedy. And also the FAST team is successful
because we ve got the support of Betty Maks, the Director of the Department of Aging Adult
Services, the Manager for Adult Protective Services, Jamie Buckmaster. We ve aso got the
complete support of our Public Guardian Rob Cecil and his predecessor, Les Lindop. And
aso, the complete support of county counsdl, and specificaly in this county, Larry Kubo and
DenisO'Ned. Other counties are not so lucky. And what I’ ve seen in traveling around the
gtate and teaching on topics related to elder abuse, is that there' s a tremendous disparity in
some counties, where detectives will tell me, “The DA won't issue this kind of case. We don't
have detectives to work these kinds of cases.” And that's why the idea of some sort of
legidation that mandates an emphasi's on these types of investigations and prosecution comesto
mind.

| want to conclude by saying, thet if we don’t have the resources to aggressively pursue these
cases, then what happensis we actualy send a negative message to the public that these cases
are ether not crimina or they’re not important. And that's precisely the opposite message that
we' ve been working for dmogt five years to get across.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much. Our last spesker on this pand isHelen Karr. Helen, if | could ask you
to introduce yoursdf and then share your thoughts with the public, as well as members of the
committee, who will have access to the results of today’ s hearing.

Helen Karr:

Thank you Assemblymember and Committee for inviting meto be on thispand. I'm Helen
Karr and I’'m an advocate for the seniors. | volunteer over 1,000 hours ayear working in the
area of eder abuse, and educating seniors and the public about it. | work in the San Francisco
Didtrict Attorney’ s Elder Abuse Unit, and | dso work for the Cdifornia State Bar. | did the
research on their latest publication, Seniors and the Law. I'm a San Mateo County
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Commission on Aging commissioner, and acommissioner on the Cdifornia Commisson on
Aging. And I’'m aso a Cdifornia Senior Assemblywoman. So, I'm rather busy. But my whole
focusis elder abuse.

Cdiforniahas many gapsin dder financid abuse legidation. Thereislittle or no monitoring of
elders financia documents that are most frequently abused, such as the power of attorney, joint
tenancy and other bank accounts. Because these devices permit massive theft and are tools
used by the exploitersto quietly sted the life savings and the homes of our senior citizens.
Because banks and other financia indtitutions, mortgage brokers and redltors and title
companies refuse to get involved, perpetrators have alicense to steal. So, you' ve heard some
examples about eder financia abuse, and | heard one yesterday that involved the long-term
care insurance, and a person who posed as an attorney became her financial advisor, and ended
up getting al her property, which included her renta property. Therefore she didn’t have any
money |eft in the bank, and she didn’'t have any money coming in.

The mgjority of abusers, are—60%-90%—are those who care for an elder. They’'re either paid
or unpaid or afamily member. And these people arein a position to take over the bank
accounts, the bank credit cards, and obtain bank loans using this elder person’s property as
collateral. And they don’t think twice about forcing the transfer of the deed of the senior’s
home. And ederly persons, you heard earlier, are likely to hide the abuse for alot of reasons—
that they’ re isolated and they’ re threatened and as people get older, they don't redly have to be
demented to be taken advantage of. Y ou can think of a day when you' ve been very very ill.
And think about how easy it would be for someone to take advantage of you, a any age, when
you'rejust not feding quite up to par. And asyou heard earlier, financid abuse, most often
leads to diminished hedlth, because once your money’s gone and your home' s gone, you have
no way to recoup any money or to get another home. And you lose your dignity. And a
gartling number of ederly Cadifornians become impoverished, and they die. And | know
personally of cases where the person has died because this crisis keeps going unchecked. And
we know that the Cdifornia Legidature has aready recognized the state’ s respongbility to
protect these eders from abuse, neglect, and abandonment and has recognized that because of
physica or menta impairment, older adults and dependent adults are at risk of abuse.

o, the California Elder and Dependent Abuse law was modeled on child abuse law. So that
was our first problem, because it focused more on the physica abuse and not the financid
abuse. And asyou've heard, and the statistics show, it' s financid abuse that is probably the
underlying motive for 90% for dl abuse. And recently the Nationd Center on Elder Abuse—
they have statistics, and they also said that 1 in 14 incidents of elder abuse come to the attention
of law enforcement. So if you want to use just that 14%, and we know it’s higher than thet for
financid abuse, if we have 3.7 million seniorstoday, aged 65 and older in Cdifornia, that means
518,000 incidents of elder abuse are occurring right now. If you double that, you're going to
have amillion cases of eder abuse by the year 2020. And most of these victims are ages 76 to
90. It's documented that as our population ages, the abuse is going to increase, and the
financid exploitation is going to dramaticaly increase because, and I'll quote “with the median
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net worth of an average assets minus liability, with the median net worth of older households at
twice the nationd average for al households, financid criminaswill follow the money.”

The Nationd Center on Elder Abuse indicated 40% of their verified incidents of elder abuse
involve some form of elder abuse. And San Diego said 50% is elder abuse and the state of
Dedaware saysit's 84%. So we do know, according to Chayo Reyes, aretired Los Angeles
police investigator, that financia abuse isthe fastest growing form and it’s the most prevalent.
Thisisinteresting, to compound the problem “violent crimes get dl the attention and people
forget about how serious financid crimes againg seniors are. The average amount stolen in bank
robberies is $2,000, for which the robber faces afedera charge and heavy jail time. The
perpetrator of elder financia abuse averages $30,000.” Thisisanationd figure, “and isrardy
ever reported, let done caught.”

Soit'saterible Stuaion. However, we have some good news. The solutions | fed are,
number one, to educate our legidators, our law enforcement, our seniors and the public about
elder abuse. And one of the ways we can do thisiswear this gold elder abuse avareness pin
over our heartsto let people know we redly are concerned about people in their golden years.
And then, the most important key to fighting financid abuse isto mandate financid inditutions to
be vigilant and report suspected casesto socid services, or law enforcement. They have the
custody of people' s money. So banks, credit unions and other financia ingtitutions are the most
important line of defense. And the bankers know thisis a problem because right out of their
banking journd | can quote, they say the number one indicator of financia abuse is unusud
activity in abank account. They go onto say, “in order to live up to customer and public
expectations to prevent fraud, to protect deposits, and strengthen their relationships with
customers, retall bankers need to know how to identify Stuationsin which exploitation is likely
to occur, as well as the types of transactions.” Because that makes a difference, “which are
suspect, and they also need to know how and when to report suspected exploitation.”

There' sanew report out, there was a summary done by the State Adult Protective Services
Responses to Financia Exploitation of Vulnerable Adults—that’ s a 2003 report, and that was
prepared by the National Center on Elder Abuse. And they had 34 states and Guam respond to
their survey, so they have some more statistics for you. And they dso Sate that specid efforts
need to be made when you involve al professond financia service providersin the process of
identifying and reducing financid exploitation. The good newsiis, that in an opinion letter
regarding the legality of Michigan's bank reporting procedures, the seven federd regulatory
agencies, who are respons ble for enforcement of the Gramm:-L each-Bliley Act, that’ sthe
privacy of financia records, stated that reporting suspected financid abuse fals within the
exception to the act. So the only excuse the bankers are using that they’re liable doesn’'t hold
water any more. Any state can ask their congressmen to have an opinion for them on how this
would affect their state. | mean, Michigan’s got an opinion and so Cdifornia can get one. Three
states — FHorida, Georgiaand Missssppi — dready include banks as mandatory reporters.

Sate Assemblyman Joe Simitian, Chair:
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Would you repest the states please Ms. Karr?
Helen Karr:
Uh-huh, Horida, Georgia and Missssppi.

State Assemblyman Joe Simitian, Chair:

Thank you.
Hden Karr:

What this report also pointed out is the existence of mandatory reporting law may actualy
protect the bank from liability. And that iswhat I've dways said dl dong because if you are, by
law, if you have to report something you are protected from any liability. And actudly the
ligbility they have now isvery, it'svery minor. If there was something, they can't ever, the
bankers can never seem to give me any cases that they could point out where they were harmed
with this. And if they could, it's amisdemeanor and maybe it’'s a $1,000 fine. And that’s nothing
when you're hearing millions of dollars going out the door of the bank. And it’s only going to
get worse. I'm dmost through. Here' s another, and | want to quote this person, because sheis
in Cdiforniaand she's an executive vice president of acredit union in Cdifornia. And she says,
“Banks are likely to have more protection from ligbility, if they make reports under a mandatory
reporting law, than under a voluntary reporting law.” And she goes on to say “We are very
much in favor of this type of mandatory reporting legidation.” She currently hasatraining
program in place for their Saff. She says they have to be careful because they’ re not mandated
reporters. She says thistype of legidation would protect her from lighility, if they werewrong in
their suspicions. And she says, “We do understand many financia ingtitutions do not view it this
way, but just another lega requirement, responsibility and expense they don’t believe isthelr
domain.”

Thisis another argument | have, the banks are very quick because they are liable if somebody
stedls my credit card number and uses my credit card. The banks areliable. So they have a
redl clever way of caling me even when | use my credit card in adifferent place than I’ ve ever
used it. | think the argument that if they can be that sophigticated, they can certainly be
sophiticated enough to monitor older peopl€ s bank accounts. Then in Utah, who isredlly,
redly happy with it, we ve had a number of very successful results from the banks reporting. |
think having the mandatory reporting law definitely helps. And heré swhat’ s interesting. It pretty
much ends the discussion about whether abank should report, and it changes the focus of what
they need to do to report, and how we can work together to help provide our customers with
protection provided for in the laws. So the good newsis even though we have alot of this, we
can certainly have some legidation to mandate our financia ingtitutions to be reporters of elder
abuse. Thank you.
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State Assemblyman Joe Simitian, Chair:

Thank you very much. Let me ask if, before we take a break, we can bring our next panel up
to talk about physical abuse? Let me ask if there were comments by panelists that prompted a
reaction, or one more thought from others on the pand? Additional commentsiif any?

Cindy Sedey Hendrickson:

Assemblyman, | would just echo what Ms. Karr said about the sentences. I’ ve heard that quote
about $2,000 being the average amount taken in a bank robbery and, of course, the penalties
are way more severe. Just to let you know, usudly in this county, and this county is very
conservative, thisis one of the better counties in the ate, to be a prosecutor anyway. Still, if
someone steals under $100,000 they're probably looking at jail. They really need to stedl
usually more than $100,000, unless they’ ve got priors. So, ...

Sate Assemblyman Joe Simitian, Chair:

Jall as contrasted to prison time?

Cindy Sedey Hendrickson:

Before they go to prison.

Sate Assemblyman Joe Simitian, Chair:

Okay. Yes, Ms. Mancini?
LisaMandni:

Thank you. | would dso like to echo something that was said regarding the law enforcement
and having there be some sort of legidation or mandate for an elder abuse unit. We do have a
multidisciplinary team meeting where we meet with our 23 jurisdictions. The problem isthere's
arotation, so once we finaly get someone who's right there with us on elder abuse, then they're
rotated off to a different assgnment.

State Assemblyman Joe Simitian, Chair:

Like serving in the legidature. Good. And isthere a solution to that problem, in al seriousness?
Isit amply to ask the affected agency...

LisaMandini:
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It's actudly something to ask the affected agencies. We have put in specid requests when
we' ve had certain detectives on board who we wanted to rotate again, back onto the same
shift. We have taked with their chiefs. We were able to be successful in oneinstance. And |
just don’t know what could be done with that.

State Assemblyman Joe Simitian, Chair:

Detective Kratzer?
Lori Kratzer:

Yes, just to comment on that. | think training and cross-training patrol officers and detectives,
most departments do rotate, that’ s supposed to be the modern way we do things, where you
don’t stay a detective your entire career. But, with these complicated cases, | think patrol redly
needs to be educated and trained, maybe not in the fine specifics of it, but when you have
detectives going back to patrol that have al this experience. Y ou aso have a great resource out
there for detecting cases that are, you know, going to be reported at patrol level. And | would
just say more detectives, | mean, that’s hard to say because most departments can’t do that
right now.

State Assemblyman Joe Smitian, Chair:

It's a good news-bad news proposition. The good news is you have awider range of your folks
who are aware of and capable of responding to these issues. The bad newsisyou' re constantly
obliged to educate and inform new folks who are coming in to critica rolesin the process.

Lori Kratzer:

| redly think we can do more with what we have now without spending alot more money. |
can't emphasize that enough, becauseit’sjug, it'satraining issue, it's an educationd issue, and
it's the collaborative work with other agencies, like APS and public guardian to refineit alittle
bit. And actudly we could do aheck of alot more with what we aready have.

State Assemblyman Joe Simitian, Chair:

I’m outside my area of expertise and training, but is there arole for POST, the Police Officer
Standard in Training, in this area?

Lori Kratzer:

Y es, we do have mandated training. | actudly do training mysdlf and have trained our first
responders from the fire department, paramedics and our patrols, and other detectivesin this
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area. But | think every department needs, we need to start this more at the academy level, aso.
Because thisig't going to get better, it's going to get worse just with the population shift.

State Assemblyman Joe Simitian, Chair:

Thank you. Any other comments? Just a couple of brief comments before we take a very short
break and bring our next pand up. Firgt, to say thank you to the pandists. We were realy
richly blessed to have a very capable group here to inform, not only my thinking, but also that of
my colleagues and members of the public who are here. Thank you very much. | neglected
earlier to say thank you to the County of Santa Clarafor hosting ustoday in this facility, and |
want to thank them. They’re dways very gracious and helpful in cooperating with the state
whenever we ve made arequest and | want to thank them for that.

| want to highlight a couple things that came up aswetalked. 1 think it was Ms. Mancini (who)
mentioned AB786, just in passing. For those who are unfamiliar with the legidation, thisisa
measure that my colleague Lynn Daucher, who is a member of this Sdect Committee and who
charsthe Assembly’s Aging and Long- Term Care Committee. She was the principd author
and | was ajoint author with her. It was an effort to look at some of theseissues. And to use
San Mateo County asapilot project, if you will, to see (if) there are ways to dlow more
flexibility and more credtivity in responding to some of the issuesinvolving eders. 1 would
encourage you, if you haven't taken alook at the legidation, please do, and if you need help in
identifying how you can access that information, my staff in the back, Ms. Loquist, who you saw
earlier, and Ms. Millsaps, who you saw earlier as well, would be happy to get you to AB786.
It was something | was very happy to work on. And Ms. Daucher redly deservesthelion's
share of the credit for her lead on the measure.

The FAST teams that were discussed, I'm pleased to hear they're till working well. This was
an areawhere | had the ability to do some work when | was on the Board of Supervisors. In
fact, some of you will know, but many of you may not, in my firgt year in the State Assembly, |
authored legidation to try and expand the FAST team concept around the state and provide
some financid incentives. It was well received in the State Assembly but by the time we got to
the State Senate, the Sate’ sfinancid Stuation had made itsdf more than alittle evident. I'm
afraid we were stymied smply by the lack of resources. Two other developmentsin this area,
before we get to the next pandl. Last year—2002, | was able to win passage for anew law
increasing pendties for eder abuse and physicd abuse, and that may come up in our next pandl.
| was pleased about that. This year, Assemblyman Steinberg and | joint authored a bill to try
and make sure that secrecy was't a problem with respect to abuse in nursing homes.So we
made some progress there, and more in the physical abuse areathan the financid abuse. But
these are some areas where my colleagues and | have been trying to do some good work. If
you have an interest in any of the things | mentioned, please see my Saff.

| want to recognize, | know Assemblymember Sally Lieber has staff heretoday. And | want to
thank her for sending members. | don't know if there are other legidators who have staff here
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with ustoday. Could we ask you to just stand and identify your office please, if you're here on
behdf of another member of the Legidature.

Thank you. Others?

Thank you to you dl for being here, thank you to your members. As| mentioned at the outset
of the meeting, other members are being caled from around the Sate to be in specid sesson
later today, the very place | will be headed immediatdly upon the conclusion of this hearing. So
we thank you and your members for sending representatives. There will be a copy of the tape
available to share, and both with your staff colleagues and the members. | find it auseful way to
use the drive time between the Bay Areaand Sacramento. Thank you again to our pandigts. If
| could ask members of the public to join mein giving them around of gpplause and thanking
them for their comments. (APPLAUSE). We will take afive-minute bresk, and that' sared
five minutes, not a government five minutes. A five-minute bresk and we' ll be right back. Thank
you.

Financia Abuse Panel: Problems and Solutions

State Assemblyman Joe Simitian, Chair:

If we could ask members of the public to take their seats, please. And if we could make sure
that Michele Schroeder isin the front and center and ready to present, and Danidl Nishigaya,
Pat McGinnis, Diana Koin and Jamie Buckmaster for areturn engagement here. If we could
ask you al to take your seats. Could | ask members of the public to take their seats, aswell.
Shhhh. All right, thank you very much. We are now about to start our second pandl. Thisis
the pandl dealing with issues of physicd abuse, looking at problems and solutions, underscoring
solutionsin thiscase. We will again go through the five pandigts. I'm going to suggest we dart
with Pat McGinnis, as our firgt pandist. She' s racing back so she can be thefirgt pandist. Put
her on the spot there. Sorry, Pat. And then to be followed by Michele Schroeder, to be
followed by Jamie Buckmagter, to be followed by Daniel Nishigaya, to be followed by, |
believe that leaves, Diana Koin. Let’'sdo it in that order then.

We will, again for those of you who arrived late, as | mentioned, my colleagues on the
committee are from al around the state headed to Sacramento. We have a specia session of
the Legidature later today about what you may have been hearing. That will mean | will (be)
stepping away promptly at 4:00 p.m., aswell, to get back up to the Capitol. The comments
today are being tape-recorded and will be shared not only with the other offices, but with their
daffs, aswel. We do have representatives from a number of legidative officeswho are here so
they can brief their representatives from both the State Assembly and State Senate. | want to
thank Assemblymember Lieber and Assemblymember Manny Diaz and Senator Sher for
sending representatives to today’ s hearing. All right, then. Let's begin with Pat McGinnis. Pat,
if you will introduce yoursdlf briefly, so we know the perspective you bring to bear, and then
talk alittle bit about problems and solutions with respect to physical abuse in your experience.
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Pat McGinnis

My name's Pat McGinnis. I'm the Executive Director of California Advocates for Nuraing
Home Reform, a statewide community-based organization. Our offices are in San Francisco,
but we have a satewide toll-free number for consumers. | want to thank Assemblyman Simitian
for hogting this hearing on such an important issue and for the opportunity to share our concerns.
Since 1983, Cdlifornia Advocates for Nursng Home Reform, “CANHR,” asit is known to
many of our family support group membersin Santa Clara County, has worked to educate
consumers about their right to nursing homes and residentia care facilities and to identify those
issuesthat are of greatest concern to consumers and to work for improved quality of care.
Physicd and fiduciary elder abuses are certainly priority issuesfor our office. Infact, | believe
Prescott Cole from our office will be speaking a the Santa Cruz hearing on fiduciary abuse
issues.

Over the last couple of years, in particular, we have provided training to the legal staff and the
investigators at the Department of Insurance, at the Department of Corporations. We'll be
going down to Los Angeles next week to do training again for the legd staff and investigetors a
the Department of Insurance about fiduciary elder abuse issues. Our very firgt bill that we
sponsored in 1986 was a hill authorized by Senator Henry Mdllo that added the inappropriate
misuse of physical and chemicd redtraints to the eder abuse laws in Cdifornia So we' ve been
involved in thisissue for many, many years.

There are obvioudy many forms of elder and dependent adult abuse. My focus today, at least
for the next couple of minutes, will be on inditutiond abuse, i.e.,, particularly on nursng homes
and residentid care facilities because the incidents of abuse in resdentid care facilitiesfor the

elderly isdso greetly ontherise.

Cdifornia s lder abuse law is avery powerful tool. However, we know from experience that
the passage of alaw in and of itsdf will not have a deterrent effect on abuse. We know from
the higtory of long-term care in Cdifornia that enforcement isthe key. If alaw isnot enforced, if
it'snot enforced quickly and swiftly, then it’s not going to be effective. We' ve d o learned the
two grestest barriers to the identification and prevention of elder abusein nurang homesis: 1)
fear of retdiation; and 2) acceptance of substandard care asthe norm. Fear of retaliation is
probably the heaviest barrier to reporting of abuse. Residents who are able to communicate are
vey feaful of further abuse and punishment. And the resident’ s rdatives and friends are dso
fearful of reprisals. After dl, it stheir mother or father there, or husband or wife, who is going to
be staying in the facility long after we're gone. This fear of reporting abuse has been very
frudrating to the long-term care ombudsman, to enforcement agencies and other patient
advocatesinvolved in this process, but certainly can be understood in light of the circumstances
of the marketplace.
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Nursing homes, unlike grocery stores and gas stations, are a providers market. Few
consumer options are available, particularly to those who are Medi-Cd digible. Mogt often the
choice of the consumer is dictated by whatever facility is available, whatever facility iswilling to
accept the resdent, particularly if the resdent if Medi-Cd digible. It isthe very rare case when
aMedi-Cd patient is able to find a second nursing home, if he or she is dissatisfied with the care
in the firg facility, even if he or sheisabused. So given that there are few protections against
retaliation, few aternatives for placement, and very few remedies for resdentsin the first place,
it’ slittle wonder most resdents are unwilling to air grievances and that alower substandard leve
of care hasredly become the norm in Cdifornia

I’ve been involved in this business, and long-term care issues, for over thirty yearsin Cdifornia
| worked asanurse' saide, I’ ve been a patient advocate, I’ ve been the founder and director of
Cdifornia Advocates for Nursng Home Reform, and never, ever, in the history of my own
work have | seen so many horrible incidents of physical abusein facilitiesin thissate. There's
no question that eder abusein inditutionsison therise. Physica abuses such as assault/battery,
and sexual assault are amost easy to identify compared with other types of abuses. Generdly,
it's not the overt violent acts that are the most common, but the neglect, the intimidation, the
deprivation of care. Residents and their relatives, potentid consumers and even enforcement
agencies have started to accept things such as undergtaffing and the Medi- Cd reimbursement
rate as excuses for providing poor quality of care, and indeed, as excuses for what amounts to
elder abuse. | have been in numerous legidative hearings over the years, and listening to the
nursing home industry get up there and tell our legidators, “Wdl if you just give us more money,
we |l provide better care. If you could just get the staff, we'll provide better care” And I'm
hereto tdl you it doesn't matter how much money you give them, thereis no excuse for abusing
eldersin nurang homes.

The crucid question today that | ask isat what point do we stop viewing dangerous and
unacceptable resdent care practices as Smply poor patient care or aviolation of resdents
rights, and start identifying these practices as elder abuse? I'll give you a couple of examples
localy. A 92-year-old San José resident (this happened very recently) lost 10% of his body
weight in less than amonth. After being given aflu shot without any assessment for possble
contraindications. That same day he was transferred to the acute care hospita where he was
found unresponsive and with bregthing difficulties. Now, he lost 10% of his body weight over a
month, and nobody reported anything to his doctor. Another San José woman died shortly
after being admitted to the hospital from a nurang home. Her desth was attributed to sepsis,
probably from a ruptured appendix, a condition that wasn't detected a the nursing home for
over aweek. Are these patient care problems as determined by the Department of Hedlth
Services, or are these neglect issues under the eder abuse laws in Cdifornia? Another
example, in aMorgan Hill facility, when a partidly pardyzed resident refused to take a shower
because bed baths were easier for her condition, staff members dragged her screaming down
the hall naked to the shower. She suffered a bruise on her hand and a skin tear on her forearm.
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In one San José facility, recently, a CNA was changing an ederly woman's digper. When the
woman complained about being treated roughly, the CNA threw the wet diaper in her face.
And another San José facility, this happened a couple years ago but for some reason this sticks
in my craw more than some of the other thingsin theriver of abuse we see on adaily bass. An
elderly gentleman was 87 years old, he had amugtache dl hislife. He wasin the facility, and
even though he had family who said leave it done he just shaved, they decided they didn't like
the mustache and they shaved it off. Isthat abuse or isthat just aviolation of resdents rights?

These may be minor things on some level, and (on) other levels there' sissues of desth. When
resdents are tied into whedlchairs for 10- 12 hours a day, and forced to be incontinent and non
ambulatory, isthis unreasonable physicad condraint, as defined under the der abuse laws, or is
this an acceptable standard, of care because alot of nursing homes do it? There are a number
of nursaing homesin Cdiforniathat provide adequate and above standard, and even excedllent
care. Not awholelot, but there are some. It isto these facilities that we should look at the
dtandard of care and redly only when we let it be known that anything less is unacceptable, will
we be able to stop the abuse and neglect in these facilities. | have anumber of
recommendations and I’m not going to go over them dl because | know you're limited on time
and you need to get to that hearing in Sacramento.

State Assemblyman Joe Simitian, Chair:

Take dl the time you need.
Pat McGinnis.

| did bring dong for you a copy of our recently released report about debunking the myth of
frequent and frivolous elder abuse lawsin Cdifornia. And a copy of some of the recent citations
that have been issued againgt Santa Clara County facilities. These don’t even include the
deficiencies, these arejudt citations. | aso submitted a copy of my written testimony with al of
the recommendations but | just want to highlight acouple. Abuse doesn't hgppen in avacuum.
It happens in an aimosphere that tolerates neglect and abuse. Obvioudy what other people
have talked about, training of policemen, and training of the digtrict atorneys offices, obvioudy
we need far more trained nursesin Cdifornia. The attorney generd has done an absolutely
wonderful job in developing a video on mandatory reporting requirementsin Cdiforniaand it's
something that should be utilized in every nurang homein Cdifornia 1t's aso done a great dedl
to protect CNAs. Administrators who refuse to report abuse should be sanctioned immediately
and subject to compulsory training on eder abuse laws.

There are a number of issues regarding enforcement. | think we have one of the worst
enforcement atmospheres that we ve ever had in Cdifornia under the Department of Hedlth
Sarvices, paticularly the licenang and certification. They need to train their saff on the
difference between abuse and patient careissues. They need to immediately execute a
memorandum of understanding and cooperation with the attorney generd’ s office and the local
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digrict atorneys office to share information, particularly citation reports of abuse, and to
commit to protect residents and combet the abuse and neglect in facilities.

(There are) just a couple of issues on protection of residents. We redly need stronger lawsto
protect resdents and their family members from retdiation. Right now the laws that we have
areredly toothlesstigers. Resdents and their family members should not be coerced into signing
away their condtitutiond rights as a condition of admission by being forced to sgn mandatory
arbitration agreements. Right now, AB1448 by Assemblywoman Liu is pending on the
Assembly floor, and | think this bill absolutely needs to be supported and passed into law. The
nursng homes and other indtitutions are using these as an excuse to deny frall, very ill people
their condtitutiond rights. We need to amend the Hedth and Safety Code 1430 to put some
teeth into enforcement of the resdents’ rights provison. We aso need to amend the elder abuse
laws not to do what the nurang home industry is proposing to weaken it, but we really need to
grengthen it and lower the burden of proof, so more people will be able to obtain some
remedies under thelaw. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. The, | know you have prepared written comments,
thank you, but as we were beginning you mentioned that rather than the more visble abuse, we
were more inclined to see three things, one was neglect and one was intimidation and I'm afraid
| did not catch the third.

Pat McGinnis.

Deprivation. Deprivation of hydration and nutrition, particularly because so many peopleto end
up with sepsis. You see every day, you know, people having their limbs amputated and the
horrible things that happen. These things don’t hgppen when you have the care in the facilities.

State Assemblyman Joe Simitian, Chair:

Let me ask now that we hear from Michde Schroeder.

Michele D. Schroeder:

Good afternoon, and thank you for giving me the opportunity to be here. My nameis Michele
Schroeder. I'm the supervising attorney for Senior Adult Legd Assistance, aso known as
SALA, which isanonprofit lega services agency that provides free lega assstance to Santa
Clara County residents aged 60 and over. We provide assistance in the area of elder abuse,
public benefits, incapacity planning and other legd issues. We target elders who are low
income, who are at risk of abuse or exploitation. Elder abuse is an area that we focus on and,
unfortunately, represents more than one-third of our open casdoad. We use the elder abuse,
domedtic violence and civil harassment laws to obtain civil restraining orders to protect seniors
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from their abusers. These restraining orders are separate from any crimind prosecution of €lder
abuse, which is handled by the didtrict atorney.

Now, Peat talked about institutiond physica abuse of dders, and I'm going to talk about a
different Sde of eder abuse. Thetypica case that we see involves a senior living independently
in hisor her own home, who is being abused by an adult child or grandchild living in the home
with the senior. More often than not, the person abusing the elder is addicted to drugs or
acohal, or in some casesis mentdly ill. A common thread in many of these casesisthe high
priced housing market in the Silicon Vdley, that has forced families, including those who are
dysfunctiond, into shared living arrangements. We aso see cases involving eders on limited
fixed incomes who rent rooms to tenants who become abusers. And cases involving elders who
arevictims of spousd abuse. Although these two scenarios are not as common as abuse by an
adult child or grandchild.

The physicd abuses that we see include hitting, kicking, shoving and knocking the elder down.
In some cases, the abuser has not yet physicaly harmed the elder, but has threatened to do so.
Threats such as“I'll kill you,” or “I’ll burn the house down,” are very common. In amog dl
cases, the physical abuse threets are accompanied by verba and emotiona abuse designed to
intimidate the elder. We receive many referrds directly from the Superior Court. The court
operates a clinic in which people who need restraining orders obtain assstance in filling out the
paperwork. Because our target clients often have problems representing themsalves, the court
cinic refersthem to SALA. We dso receive many referrdsfrom APS. And, in turn, often
refer clientsto APS. APS generdly referslegally competent elders who need restraining orders
to SALA.

During the last three years, SALA has received funding through the San José Hedlth
Neghborhood Venture Fund for our hotline, which clients can cdl if they are victims of elder
abuse. The hotline dlows us to respond to urgent cases, primarily elder abuse cases, inan
expedited manner. In cases where there' s been an assault or threat to assault, we can obtain a
restraining order under the Elder Abuse Protective Act or the Domestic Violence Act to remove
the abuser from the home. Elders who obtain restraining orders againgt their children or
grandchildren usudly fed compelled to take this action as alast resort. They often have put up
with abusive behavior for many years hoping things would change. Although they are afraid of
their abusive children, they are ill protective of them, and are often reluctant to report the
abuse to police because they do not want the abuser to be criminaly prosecuted. For some
elders, the emotiond burden of distancing themsdves from their abusive children is so grest they
lose their resolve to pursue arestraining order, even after initiating it. 1t is not uncommon for our
clients to withdraw their restraining order petitions only to contact us again afew months later
because they are till being abused.

Now in terms of solutions, other pandids, particularly on the financid abuse pand, mentioned

education and outreach efforts, particularly by Adult Protective Services. We re very fortunate
in this county that APS has been able to make such efforts, and much progress has been made
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in increasing public awareness, which we bdieve has resulted in more elders contacting SALA
for assstance. We recommend that funding be maintained so that APS can continue its effortsin
education and outreach. In addition, more resources to support the physicad and emotiond
needs of our clientswho suffer from elder abuse would be particularly beneficia. Next Door
Solutions, a domestic violence nonprofit agency in San Jose, recently established a program
specificaly for older woman, who are being abused. They offer emotiona support and physica
shelter to older women who are being abused by partners and family members. More of these
kinds of programs should be established and expanded to cover ederly men who are being
abused, aswell. Support groups made up of other elders who have experienced abuse from
family members would provide needed emotiond support for our dlients who find it so difficult
to separate themsalves from abusive children. (Thereisaneed for) more resources for family
counsdling for dysfunctiona families where elder abuseisan issue. Mentd hedth counsding for
abusers who are mentaly ill might dso be very hdpful.

I’d like to mention just one other issue before | close. Although we focus on the issue of
physica abuse, we have noticed that some of the callsto our hotline involve stuations where the
elder isnot being physically abused. At leadt, not yet. Unlike the scenarios | have dready
described, these cases usudly involve an out- of-control, younger family member who isliving
with the eder and sgnificantly disrupting the eder’slife. Frequently, thereis verbd abuse and
intimidation, causing stress that can affect the elder’ s emotiona and physica hedth. Under the
elder abuse and domestic violence laws, there has to be an assault or threet to assault before a
temporary restraining order or kick out order can beissued. Furthermore, many of these elders
do not want restraining orders. They just want to get the disruptive family members out of thelr
homes.

Generdly, we advise clients in these Stuations to use the eviction laws to evict the out of control
family member. However, usng the eviction lawsit can take up to 60 days to evict, or even
longer if the elder has to go through an unlawful detainer trid. Thisisalong time for an elder to
have to live with someone who is verbaly abusive and disruptive. Furthermore, once an
eviction notice is served, there isthe potentid for the disruptive individua to become physicaly
abusvein retdiaion agang the elder. We at SALA believe that making it easier for eldersto
evict or remove the disruptive family members might address some of these problems, even
possibly prevent elder abuse. We currently advise many clientsto use the civil code section that
agopliesto evicting asngle lodger from an owner occupied dwdling. Thisis often not an ided
solution, and we hope that other lega remedies might develop to ded with this Situation. | don't
have anything specific in mind, and we don’'t have time to talk about the statutes, but | could
provide further suggestions upon request. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you. And we will follow up with you on that specificissue. Thank you. That brings us
back to Jamie Buckmaster.
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Jamie Buckmagter:

Hi. My name is Jamie Buckmaster. I'm the manager of Adult Protective Servicesin Santa
ClaraCounty. It's part of the Department of Aging and Adult Services, which is part of the
Socia Services Agency. Physical abuseis one of the nine types of abuse that is reported to
Adult Protective Services. One of our earlier speakers, Lisa Mancini, mentioned that generaly
we don’'t get one type of abuse when it sreported to us. Today, of course, we' re going to
concentrate on physica abuse.

State Assemblyman Joe Simitian, Chair:

Ms. Buckmaster, | apologize for interrupting and | aso don’'t want to give you a pop quiz to put
you on the spot, but we' ve talked about financid abuse, we' ve talked about physical abuse.

Y ou mentioned nine types of abuse. Can we hear the other seven so we know what the range
is, and if someone needsto help you out with the ninth one, which aways happensto me,
goparently you think you can recdl them dl for us.

Jamie Buckmaster:

| can take agood shot at it. Physica, neglect, salf neglect, sexud, abduction, isolation, menta
auffering, financid, how many wastha, 8, 9, sexud.

Sate Assemblyman Joe Simitian, Chair:

You gotit. We Il come back, but it would be hepful to have the full range of abuse.

Jamie Buckmagter:

Abandonment.

State Assemblyman Joe Smitian, Chair:

Thank you. Good, thank you.

Jamie Buckmagter:

It's on the reference card in the back of the room.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much.
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Jamie Buckmagter:

Usudly | know that, I'm just alittle nervous. Thetypicd victim that we seein Adult Protective
Servicesisan dder femae. About 66% of physical abuse perpetrated by othersis perpetrated
towards an lderly femde, generdly in her eighties. One of the things | should mention before |
dart talking about what we see iswhat our purview is. Pat McGinnis mentioned the long-term
care ombudsman program in terms of looking at those kinds of abuses that might occur ina
skilled nursing facility. Adult Protective Services generdly covers the entire community with the
exception of the skilled nursing facilities and licensed board and care. We dso investigate
dlegations of abuse that might be perpetrated in acute care facilities, some of the hospitas. Our
god isto investigate the types of abuse that I’ ve talked about, for both elders 65 and older and
for dependent adults who are 18 to 64, who for physical, mental or emotional reasons can't
advocate for themsalves or carry out normal activities.

As| sad elier, the typical victim of financid abuse perpetrated by othersisfemae, probably in
her eighties. Michele mentioned many of the types of things we see in Adult Protective Services
that we refer to SALA to help obtain restraining orders. But let me go over some of them.
Kicking, punching, dapping, pinching, kicking, choking. We ve seen cases where elders were
restrained to alarge piece of furniture, like a dining room table, by arope and they couldn’t
wander. Inone case, prior to the physica abuse, one of my socia workers went out to a case
and saw a perfect 6-foot by 6-foot by 3-foot grave dug in the backyard. The drug-addicted
grandson was going to throw the elder into the grave, bury him so he didn’t have to worry about
funera codis.

The solution that I'd like to talk about has to do with statistics reported to the Department of
Justice. We'reredly lucky in this county, in terms of prosecution. Earlier we had Cindy
Hendrickson spesk and she does alot of prosecution in this county. But one of the things that is
not their fault, but it's the way datais collected about elder abuse, is the number of reports that
actudly get to the Department of Justice. What Adult Protective Services would like to propose
to you isthe creation of an umbrella code for reporting the incidents of elder and dependent
adult abuse to the Department of Justice. Thiswould be smilar to the Pend Code 13730 which
requires the reporting of domestic violence related calls to the Department of Justice. Data

that' s collected on elder abuse in the State of Californiais sadly underreported. We know how
many reports we take every single month in this county and across the sate, and that trandates
into dmost no cases when it findly gets to the Department of Justice. This would ensure thet we
could get an actua ook at the amount of elder abuse that’s out there.

We know that only 1 in 14 incidents of elder abuse actually gets reported. And so what we're
looking for is some legidation that would create this umbrella code, so we could actudly get a
redlly good grip on what kind of elder abuse is out there. We know it’s out there, we know it's
the tip of theiceberg, and we're concerned for al those folks out there who are getting
physicaly abused, neglected and so on and so forth. | do have some, alittle bit of proposed
language that one of my peers developed. And I'd love to be ableto giveit to you. Not only
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would it be important to collect the data, but we could take alook a what kind of response we
want to make to the most important investigation of abuse, againg the frail and vulnerable.
Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. We will work with you and look &t the language as
well as the concept.

Jamie Buckmaster:

Thark you very much.

State Assemblyman Joe Simitian, Chair:

That brings us then to Daniel Nishigaya. Please introduce yoursdlf. Thank you for being here.

Daniel T. Nishigaya:

Yes, thank you, and it is a pleasure to be here. | am Dan Nishigaya. I’ m the deputy district
atorney here in Santa Clara County. | currently work in our physical abuse of children and
elders unit, and | have been doing that for about three years. Herein Santa Clara County we
have two deputy district attorneys dedicated to the review and prosecution of cases of physical
abuse, neglect and endangerment of children, elders and dependent adults. Rightly or wrongly,
these same lawyers do not handle the elder financid cases. That's Cindy Hendrickson's unit
and she' sadready spoken. We do not handle cases of sexua assault. What | want to talk
about today is the prosecution and punishment of those perpetrators who commit the most
serious crime of physica violence on some of our most vulnerable members of the community,
those being eder and dependent adults, dthough that’s not our focus today. What I'm going to
do is say something that’s probably stereotypica for a prosecutor, which isto argue thet these
most serious perpetrators of the most serious crimes should be receiving a more serioustimein

custody.

| understand saying that arguing for increased pendties for crimind conduct is certainly not a
solution in al circumstances for a broad-based problem. But when the problem is offenders not
receiving appropriate accountability for their crimes, that, of course, is the most direct solution.
In addition, | do believe that the way the most serious elder abuse cases are handled sends a
message and has a trickle down effect with respect to the less serious cases. And if we do not
show that we are handling our most serious casesin the most serious way, that has an effect on
how our elder abuse prosecutions are being handled generdly.

Aswith child abuse, where for years we' ve had a problem as prosecutorsin dedling with the
concept of children as chattdl, as property of their parents, and somehow lesser human beings,
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when it comesto the physcd injuries that are inflicted upon them. There dill is, in my opinion, at
least in this county, a perception with respect to physica elder abuse, that our victims are
somehow second class human beings, because of the fact they’ re dready frail, or perhaps they
don’'t have that much longer to be with us, anyway.

We recently had a case that involved a purse snatching robbery of an ederly woman. Inthe
course of the purse snatching, she was thrown to the ground, she broke her hip and had other
injuries. She subsequently died, and I’ll talk about that in aminute. When this case was
brought to court for apretrid discussion, the public defender on this case said something to the
effect (of), “Wel thiswasn't redly great bodily injury under the law, wasiit, because you know,
shewas dready pretty frail and it probably didn't take very much to hurt her.” Thisisthe
attitude and perception that we ill, on occasion, have to dedl with in the crimina court. And
what | want to talk about today is the punishment under the Cdifornia statutes with respect to
those who inflict what the law calls great bodily injury upon eders and dependent adullts.

Currently, we have some code sections that have been useful in increasing the amount of prison
time when a person commits an act of violence againgt an elder and is sent to prison. That
person can receive an additiona prison sentence. Currently, if you commit, if you inflict greet
bodily injury on an elder 70 years or older, you can receive 5 years enhancement to your prison
sentence for that. Although our elder abuse statutes cover individuals 65 or older, we do not
have any specid great bodily injury provisons between 65 and 70. In the child abuse Situation,
and in aStuation of domestic violence, in which great bodily injury isinflicted, what the
Legidature has given us s increased pendties for that infliction of great bodily injury and arange
of punishment that a sentencing court may look a. And what | would proposeis we have
something Smilar in the case of eder physicd abuse. Particularly in those Stuationsin which
great bodily injury isinflicted on an eder, and there are aggravating circumstances with respect
to that great bodily injury. | believe the courts should have arange and some increased options
with respect to great bodily injury.

With respect to the elderly woman who was a victim of the purse snatching robbery, she died
goproximately two months after the robbery. 1t isunclear a thistime whether we will be able to
prove legdly a connection between the robbery and her death. However, what is very apparent
isthat she had to spend the remaining days of her lifein a care facility, that she would not
otherwise had to have been in, had she not been the victim of thisviolent crime. This, in my
opinion, was a case of great bodily injury that had aggravating circumstances. Unlike some of
our other community members, theinfliction of great bodily injury on an ederly person, dthough
perhaps not technicdly different than such an infliction on another individua, sometimes causes
permanent effects and the person will never recover from that.

We have aso recently had a case in which an elder was attacked on a county bus, suffered
ggnificant injuriesincluding a skull fracture and brain injury. That gentleman was never the
same. Our options with respect to prosecuting the perpetrator and receiving additiond
punishment for the infliction of greet bodily injury were limited. As has been discussed in case
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law in other forums throughout the years, sometimes it’s very difficult to prove murder charges
in these kinds of cases. And I’'m working for additiona options.

What | would propose is that there be an amendment to Penal Code Section 12022.7(c), which
coverstheinfliction of great bodily injury on people 70 years of age or older. That would
indude a provison for inflicting great bodily injury upon a person 65 to 70 years of age. That
would alow the courts to impose a punishment range of either 3, 4, or 5 years additiond timein
gtate prison. And then with respect to individuas 70 years or older, | would propose that the
court have arange of additiona punishment upto 5, 6, or 7 years. | think the way we handle
these more serious cases, giving prosecutors the options to hold perpetrators appropriately
accountable for inflicting these types of injuries on our most vulnerable members of the
community, not only achieves just results, but dso sends a message with respect to dl of our
physica elder abuse prosecutions.

The other thing | wanted to mention today with respect to prosecution of physical elder abuse,
athough we ve heard that many times elder abuse, both physical and financid, is perpetrated by
somebody who knows the victim, either afamily member or caregiver, thet is not dwaysthe
case. Cdifornialaw requiresin our physica elder abuse prosecutions, that we prove that the
perpetrator knew that the victim was an elder or dependent adult. | disagree that should be a
requirement under the law, for avariety of reasonsthat | don’'t necessarily need to elaborate
upon here. We are not the only state that requires the actua knowledge, but not every state
does. | have learned that at least four states—Florida, North Dakota, Utah and Wisconsin—
do not require actua knowledge that the victim of an assault be an elder or dependent adullt. |
find a discrepancy in our own laws with respect to thisissue under Pena Code Section 368 (d),
financid abuse by anon-caretaker. The law amply requires that the perpetrators know, or
reasonably should have known, the status of the victims. With respect to Pena Code Section
368(f), which prescribes additiona punishment for false imprisonment of an eder, thereisno
knowledge requirement at al. With respect to Penal Code Section 667.9, which provides for
an additiond year in prison for certain violent crimes committed againg eders, the disability or
condition of the victim must be known or reasonably should have been known by the
perpetrator. And | believe this discrepancy should be corrected. Either iminating the
knowledge requirement entirely, which | would support, or making it consistent with other
Cdifornialaws that require actual knowledge or that a reasonable person should have known of
the status. Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you very much.  You, | thought were very hdpful in terms of the three different
standards that might apply in terms of new, reasonably, should have known, or no knowledge
going back to the issue of greet bodily injury, an additiond measure of discretion. If you could
give me some sense of the relative importance of that set of issues, as contrasted with the
obligation to prove someone knew that they were dedling with an elder or independent adullt.
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Could you give me some sort of rough sense of priority there and relative importance? Not to
dismiss oneto the excluson of the other.

Daniel T. Nishigaya:

Yes, | would respond that my first comments with respect to greet bodily injury would, in my
mind, be more important. Although there are cases that cause us problemsin terms of having to
prove beyond a reasonable doubt the perpetrator knew the victim was an eder, we usudly can
overcome that. And that’s alimited number of our cases. | think, as| mentioned, with respect
to the overall impact on elder abuse prosecutions across the board, the first comment would be
more important.

Sate Assemblyman Joe Simitian, Chair:

Thank you. | suspect you know, but others may not, on the issue of greater pendities, thisisa
chalenge given the current climate in Sacramento. | worked last yesr, as| referenced earlier in
passing, with Didtrict Attorney George Kennedy and Rolanda Pierre-Dixon from the DA’s
office, on additiona incrementa sentencing for smple battery againgt an elder or dependent
adult. And was struck, as | worked my way through the process, just what the res stance was
even to that somewhat narrower increment. | know you' re aware, as you make the suggestion,
it would be difficult. (That) doesn’'t mean it’'s not worth pursuing. So, thank you, on both
measures. That brings usto Dr. Diana Kaoin. Dr. Koin, welcome and thank you.

DianaKoin:

Thank you very much for having me here today, and | want to thank you for dl the work you've
been doing on behdf of eder abuse and neglect. | am apracticing geriarician a aretirement
community on the Peninsula. With my other hat on, I’'m the Director of Adult Abuse Education
for the CdiforniaMedica Training Center Project based in Sacramento at UC Davis, where
our charge isto educate hedlthcare professonals and law enforcement throughout the state
about elder abuse, as wdl as other forms of interpersona violence, sexud assault, child abuse
and domestic violence.

| would like to start by underscoring how serious the problem of physical abuseis. Some
excellent research has been done by Dr. Mark Lachs at Y ae. He found that elder abuse victims
have athree times grester mortdlity rate than the control group, that had an equa number of co-
morbid conditions, the same age, the same frailty, and whose desath was not due to elder abuse.
In addition to the actud traumathat the victimsincur, there' s another mysterious black cloud
that goes with this problem. And it has redlly lethal consequences. We' ve heard many
wonderful suggestionstoday, o I'll limit my commentsto just a couple of nuts and bolts kinds
of things, that I’ ve become aware of. | have the privilege of having a wonderful advisory board
that keeps our curriculaon track. In addition, part of my job has been to be out and about



throughout the State of Cdlifornia, big and smdl towns, giving grand rounds to physicians. So
I"d like to be sure to include their perspective for you, as well.

| think we have two magjor areas of problems, one of which has aready been covered, and I’ll
just add alittle bit to that, and one is—that’ s the data collection. I'd liketo redlly focuson
some of the practical problems we have about reporting.  One of the issues that continue to
comeupis, “Wheredo | cal? When | spesk to physiciansand | explain that, well if you livein
acommunity you cdl APS, and if you live in afacility you cdl the Ombudsman. | redly get an
ingtant glazed reaction. We're redly making it tough for people to get it straight about who to
cdl. Inaddition toinitid vectors they have to decide, they have to dso think, of course,
whether the police should be called? Whether maybe the DA should be called? And in many
ingances, in inditutiona care the Department of Hedlth Services, Department of Socid
Services, Department of Menta Hedlth, and the Department of Development Services? So it
getsto be ared project to report this redly important crime.

Secondly, with regard to reporting, there are increasing numbers of questions about which
reporting formsto use. Traditionaly, SOC341 has been the reporting form we' ve used, which
isamost impossible to find on the Internet, unless you have a bookmark and can go back to it.
But I’ ve been part of the project to develop aforensic reporting form. But it’sredlly intended
to help prosecution to make sure they have dl the informationto move forward with successful
investigation and then prosecution. We aso now have the SIR report, Suspicious Injury
Reporting form. And unfortunatdly, in cases where people are victims of domestic violence,
sexud assaullt, they might add these forms to the mix as well. Again, we're sarting to end up
with alittle too big a shopping list to make this avery easy propostion.

Thethird reporting area | wanted to mention today that’ s problematic is that of our physician
colleagues. My physician colleagues who are alittle dow on the uptake. We know that in
Cdiforniawe re doing alittle bit better than Michigan. We re on 2% of the APS reports are
filed by physcians. Cdiforniais goproximately 8%. But thisis clearly way below the kinds of
cases to which physicians are exposed and they are not coming forward about that. And last
but not least, particularly since this Committee is about privacy, | think we need to dso factor in
what impact HIPAA has had on elder abuse cases and investigations.

State Assemblyman Joe Smitian, Chair:

And for members of the public who may not be aware of what HIPAA standsfor.
DianaKoain:
Hedlth Information Portability and Accountability [Act].

State Assemblyman Joe Simitian, Chair:
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HIPAA. Thank you.
DianaKain:

It was awdl-intended piece to maintain privacy in the world of insurance. But what has
happened, in fact, is as we move forward to work with elder abuse cases, the datais locked
away fromus. Thereisasolution, however, and I'll cometo that in afew minutes. But | think
one of the things that we do iskind of puzzling for health professonals, for hospitds, and loca
records departmentsin hospitas, is what to do about these legal issues, and they find it very
confusing.

So let me switch gears and talk about some potentia solutions for you. With regard to this
chaos about who to cal and what formsto use, | think we redly are alittle overdue in having, if
you will, an elder abuse summit to cregte very clear, very smple guidelines about what you do,
when you do it, and dl those kinds of things. We need to be very straightforward, and to make
the reporting as managegble as possble. Definitely, with regard to the issue that physcian are
not particularly involved, | think that, needless to say, we need to continue with education to
help the professonds, because alot of the difficulty in fact, is somewhat generationa. Older
physicians who have not had training in interpersond violence, redly need to have exposure to
this. Y ounger physicians are getting this training either as part of medica schoal, or their post
graduate training and residency. But the practicing physicians out there redly need the
assgtance on that front. In regard to the increasingly critical problem of good physician carein
nursing homes, | would like to suggest the Legidature think about crestion of a specid status for
nursing home physicians. So we' d actudly have a physician corps, much like (the) Peace Corps
and o forth, that was redlly devoted to long-term care. Those physicians would be required to
be experts at not only basic geriatric medicine but elder abuse and neglect.

Now I'd liketo just quickly add alittle bit to what Jamie said about data. Not only isthere an
urgent need to document the work that we' re doing because, indeed. when you look at the
[Dept. of] Justice gatistics about what we' re about, it 1ooks as though we're dl (be) Stting
around reading the paper. | mean, it redly is shocking that we know what' s out there and we
know what those data are, and there' s just planets difference between them. In addition to
having good data, it would help enormoudy with our problem with the medical community.
Physicians are absolutely indstent today, judtifiably, on having outcome data. We really need to
have information that is relidble to make this dl work.

Lagt, but not least, I'd like to point out that on the horizon we' Il probably have passage of the
Elder Justice Act, somewhere in the next couple of years. One of the provisions of that will be
to create “ Standards of Excdlence.” And | would really hope that new leadership will make
sure Cdiforniaphysicians have at least one of those slandards of excdlence. Thank you, again,
for inviting me to be here today.

Sate Assemblyman Joe Smitian, Chair:
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Thank you very much for your comments. Let me go back to the issue you mentioned about an
elder abuse summit. And let me ask you and perhaps other panelists to comment aswell. And
as | understood your suggestion, it was that there might be vaue in having an eder abuse
summit primarily focused on the issue of reporting, to whom, by whom and how. Did |
understand you correctly?

DianaKoain:

Yes, but | think that might also be a reasonable forum for deciding what data should be
collected and which agency, whether the Department of Justice, or whatever, where that data
should flow.

State Assemblyman Joe Simitian, Chair:

And do you have any thoughts, if that would be something that would best happen at the local
level, theregiond level or the state level? | inferred statewide stakeholders, did | infer
correctly?

DianaKoain:

You did.

State Assemblyman Joe Simitian, Chair:

Okay. Andwho isit you think ought to participate in such summit? Who do you think might
mogt effectively convene such asummit? And if you haven't thought dl these issues through,
that’ s fine, but | want to make sure | take away as much as| can today.

DianaKoin:

Right. Interms of who should attend, those of us who work in thisfied are ardativdy sl
crew. So| think that people who have established leadership in the field would certainly be
participants at that kind of big round table. There was a precedent to this done years ago.
There was a prior summit and | understand it was quite successful. And that would be my
suggestion, we should attend on a statewide leve.

State Assemblyman Joe Simitian, Chair:

Thank you. Other comments from committee members, or pane members, before we go to the
public? Yes, Ms. McGinnis.

Pa McGinnis
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Just one comment, Dr. Koin and | were at ameeting recently at the attorney generd’ s office,
when they were talking about the results of their media campaign to cal in their Satewide
number. It was interesting and it reinforced what everybody was saying. Okay, they were very
happy about the number of cdlsthey got. However, when you cal in you're referred to Adult
Protective Services or the Ombudsman, | believe. My questions were: “What happens next?
What' s the follow up? What' s the outcome?’ That iswhere it kind-of stopped. | think it'sredly
important thet we find out if any of thisis effective.

We do need some kind of coordinated data system in Cdiforniafor reporting abuse, there’'sno
question aboutt it. | believe the atorney generd’s office would be very supportive of that, as
wall.

State Assemblyman Joe Simitian, Chair:

| understand your comments would aso tag onto what Ms. Buckmaster said about umbrella
code issues?

Pa McGinnis
Yes.

Public Comment

Sae Assemblyman Joe Simitian, Chair:

Good thanks. Other comments? Then et me say thank you very much to the pand and let me
ask the public to join me in thanking you in an audible way. Thank you. Thank you dl. We
have had two exceptiondly good pands, | believe, today. | wart to thank you dl who have
participated. We now have time set for public comment. Before we do that, just a couple of
announcements. If you want to make a comment, if you would please raise your hand and one
of our gaff memberswill come and give you acard, so we can take you in order. If you have
dready filled out such a card, then you could raise your hand holding the card and we' Il know
that aswdl. | see somebody over in this area holding his card up. We will cal you up in order.

The schedue cdlsfor usto take abresk but | am inclined to smply forge ahead. | see nodding
heads. Would that make sense to people to do without abreak? All right, then let’s forge
ahead and take public comment aswell. The first card we have isfrom Katie Zoglin with the
County Counsel’s Office, to be followed by Carmencita Reyes. Would you please come up to
the main microphone here. And if you give us your name for the record, we will then take your
comments. If | could ask folks to line up so the next speaker isdl ready to go, that would be
helpful. The microphone is movable, so if you wish to adjust it or pull it to you, that would be
fine. Thank you. Ms. Zoglin.
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Katie Zoglin:

Thank you, and thank you for holding this. My name is Katie Zoglin. I’'m the Deputy County
Counsd for Santa Clara County. | represent the Public Guardian’s Office here. And | wanted
to add to some of the comments related to financia abuse that Cindy Hendrickson made. Law
enforcement and the crimind justice Sde is obvioudy akey dement. | want to emphasize how
important civil tools are dso. We ve been very successful in working with the didtrict attorney’s
office, and together | think we can reach aresult that neither one of us could get individudly.

For example, when we represent people who have been conserved by the Public Guardian's
Office, we frequently find elders whose homes are in foreclosure as aresult of predatory lending
or fraud. We have been very successful in keeping seniorsin their homes. That's something the
crimind justice system is not equipped to do. But through the civil procedures we are able to
do that. | was able to stop a senior’s home from being closed on who was avictim of afraud.
For many seniors, that’ s the most important thing, to be able to stay in their homes where
they’ ve often lived for decades and decades. In terms of legidation, we find herein Silicon
Vadley that predatory lending, unfortunately, is awidespread practice. The Legidature began
addressing that issue by adding Financid Code Section 4970. Unfortunately, it's avery wesk
law. Whileit'sagood start, it redly needs to be serioudy strengthened. It only coversloans
that are less than $250,000. As you know, homes here are usudly worth much more than thet,
S0 it doesn't cover any of the cases that we' ve had.

Sate Assemblyman Joe Simitian, Chair:

Ms. Zoglin, let me just refresh my memory. Isthis former Assemblywoman Migden's
legidation? Isthisthe bill that we are talking about, do you recall?

Katie Zoglin:
| don’'t know. It was enacted in 2002.

State Assemblyman Joe Simitian, Chair:

| think that' s the bill, but we'll follow up with you to make sure that we' re cited to the right
source. Thank you.

Katie Zoglin:

I”’m happy to provide you with whatever you need. As aresult, because there redly isno
satewide protection, alot of localities have started looking at ordinances regarding predatory
lending. The City of Oakland recently enacted one. The banking industry did chalengeit,
athough, it was upheld. We' Il hear within aweek or so whether or not the Supreme Court is
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going to take the case. The City of Los Angeles has dso sarted enacting or working on a
predatory lender ordinance. | think a better approach would be a the Sate level. Wewould
enhance the existing legidation to cover more cases of predatory lending, rather than every city
and county having to enact its own legidation. | think the bank industry would prefer to dedl
with one standard, as opposed to having to dedl differently with every locdity. | would be
happy to give you examples (inaudible) to use asamodd. And then other areas-to comment
on previousissues. Truly intervention and training are important in the communities, in addition
to the elders, and the public. Thetitle companiesindustry, escrow offices and lenders, dso
need to beincluded. Y ou might consider including them as mandatory reporters. We get o
many cases in which asenior who's been conserved, who is incgpable of making decisons
about their financid affars, gns a paper and has no idea what they just Sgned, much lessthe
implications of the paper. | support the request to consider making banks mandatory reporters.
| have aso seen cases where an abuser brings an elder in, and the loan officer wanted to report
it ,but the supervisor told them not to because they were concerned about ligbility. | think that's
afase concern, because there are many protections, but the banking industry seesit otherwise.
And there are afew other areas, but | can provide those to you in writing, to save time and give

others an opportunity to speak.

Sate Assemblyman Joe Simitian, Chair:

Thank you for your comments and suggestions. | understand Carmencita Reyes has decided to
pass. Thank you very much. Our next speaker will be Bob Jaffee followed by Richard Park.
Am | misreading the name? My gpologies.

Bob Jeffe:

Assemblymember Simitian, my nameis Bob Jaffee. | am amember of the Cdifornia Senior
Legidature, and | want to thank you for the opportunity to be able to speak about elder abuse.
There are counties in Cdiforniathat are inddioudy contributing to eder abuse by denying the
elderly who do not quaify for the American with Disabilities Act, to obtain paratrangt
transportation. 1n some counties, paratrangt would not transport the elderly unlessthey had a
doctor’s prescription detailing their impairment. Many ederly will be denied driving privileges
due to more strict requirements by the DMV. Many dderly voluntarily give up thar driving
privileges because they fed uncomfortable driving a night or driving in traffic. The dderly living
adoneor in senior housing fed isolated because they do not live within waking distance of public
trangportation. A budget deficit has aways been used as an excuse to deny the elderly their
needs.

Elderly priorities are usudly firgt to be cut and usudly at the bottom of the priority list. The
Cdifornia Older Americans Act includes trangportation for ederly, whether they areimpaired or
not. To isolate them and deprive them of paratrangt trangportation is an abuse, aswell as
physical, mord and financia abuse. There are many citiesin Cdiforniathat do provide
paratrangit. | think San Mateo County is one of them. Los Angeles County is another. There
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are many waysto provideit, there are many states in the country that dready provideit. | think
that a state mandate that would dedicate funds to counties who need to provide paratranst,
would help avoid thisabuse. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. Our next spesker is Richard Park, followed by
Emmie Mdazgirt. Welcome Mr. Park.

Richard Park:

Thank you for having this meeting today. My nameis Richard Park. I’'m an administrator at
Skyline Healthcare Centersin San José. | just wanted to say, while | do appreciate some of the
comments by Ms. McGinnistoday, | do believe some of them are opinions. | believe thereisa
amdl number of nurang homes that provide excellent care in this state, and that can be readily
seen. There are some very proud hedthcare providersin this state, who are very caring and
loving people, who would take exception to that comment. The other thing isthat asfar as
mandated reporting, thet is something that is regulated in the nuraing facilities. Ms. McGinnis
mentioned that it would be good, if the nursing facilities used the video, supplied by the
Department of Judtice, that is mandated. Every staff member must see the video and sign hisor
her name asto having seen the abuse training. That is something we do through an annua
urvey every year. And the Department of Health Servicesis vigilant in making surethat it is
taking place. And we do that annudly and for new-hiresaswdl. We take that very serioudly,
aswe do in providing seniors and their families with the very best care that we can give them.
We dso give them the opportunity to report abuse, if they seeit. And our staff reports abuse as
wall, without fear of retdiation.

| think that fear of retdiation has been much dleviated by the 800-number that’ s been provided
and by the various forms of mandated reporting. It redly takes away the individua option. Itis
mandated that our staff does report abuse. And families or anybody who sees abuse must
report it aswell.

Onething I'd dso wanted to mention was that the Department of Justice did have a media
awareness campaign. They reported on it on November 18". They stated that they received a
total of 2,483 cdlsto ther hotline number. However, | should mention that only about 50 of
those calls were referred to the Long Term Care Ombudsman. All of the others were reported
to Adult Protective Services. | think, we need to put our focus whereit is needed—whichis
often in the home and community base. We are very highly regulated in the nursing home
indugtry. It is probably one of the most highly regulated industries in the country. So to have
more regulation, | think, it would be somewhat overkill. There'san opportunity in the
community to be focused on. And | would just implore you to take alook at that. So that's
what | have to say. Do you have any questions?
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Sate Assemblyman Joe Simitian, Chair:

No, but thank you for your comments. That brings usto Emmie Mdazgirt. | hopel’'minthe
bal park with the pronunciation. Sheisto be followed by Denis O’'Nedl.

Emmie Mdazqirt:

Thank you very much. Yes, it's Emmie Maazgirt. What wonderful pronunciation. Thanks for
the opportunity of being here. | am the owner of Nursing Resources. It's alicensed home
hedlth agency that provides home hedlth services to ederly peoplein their homes, aswell asin
resdentid care facilities. Now theissue that | wanted to bring to your attention is the difficulty of
fingerprinting. Department of Socid Services and Department of Hedlth Services are two
Sseparate entities. As ahome health agency, licensed by the Department of Hedlth Services, we
fingerprint our certified nurse assstants, home hedlth aides, and persona care attendants. When
we send our employeesto residentid care facilitiesto care for our clients at these facilities,
which are licensed by the Department of Socia Services, they do not recognize the fingerprint
clearance of the people from the Department of Health Services. That meansthat they need to
go through this process dl over again. | might add that thisis a highly expensive procedure—
we're talking about $100 per processing. So it puts alot of pressure, financia burden on
companies—small companies like us, to do this over and over for each kind of audience. That's
what | wanted to bring to your attention. If there is some way of standardizing the fingerprinting
process, S0 that once a person is cleared by one entity, it’s available and valid for everybody
ese

Sate Assemblyman Joe Simitian, Chair:

Thank you very much. Our next speaker is Denis O'Ned and | believe that’'sthe last card |
have.

Dennis O'Ned:

Thank you, Assemblyman and committee, for being here today and conducting this hearing. |
am aso a Deputy County Counsal member of the Santa Clara County FAST team. | dso
advise the Public Guardian on civil aspects of eder abuse. | wish to aso thank al of the
previous speakers, with whom | concur.

Early intervention is the key to saving the homes of eders and in many cases saving lives. Early
intervention has aready begun with our FAST team, through mandatory reporting. Having the
ingtitutions that are most likely to see financid abuse, report it, would further this. Thosein
position to see it, would be in the best position to prevent it—title companies, redtors and
banks. Right now, we require physicians to report financia abuse, but we do not require banks,
realtors or title companiesto do so. That doesn’t make sense.
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In terms of law enforcement, actualy, my observations have been that law enforcement,
particularly in Santa Clara County, has done a tremendous job, an excdlent job. And it isthe
efforts by our FAST Team, the Didtrict Attorney, Mr. Kennedy, that has done that.

Unfortunady, law enforcement cannot always obtain restitution in these cases. Oftentimes, the
crimina conduct, someone who stedls the assets, consumes the assets with drugs or acohal,
what have you, and the assets are gone. The civil prosecution is left with trying to save the
house of the elder. In those cases, we're usudly not going after the direct perpetrator or the
elder abuse. The Elder Abuse Act, as you know, provides that elder financia abusers are
anyone who takes, or assgsin taking from an eder. On the civil Sde, we're usudly going after
someone who has obtained or asssted the financia elder abuse. When you go after these
individuas, the same problems exist today that have in the past, we re often going after atitle
company, or we' re going after aredtor, or somebody who has asssted in the abuse. The only
way to protect the house for the elder isto prosecute these people civilly.

The problem of proof, essentidly the Elder Abuse Act of 15630.10—I may be wrong, I’m not
good on numbers—requires that to get attorney fees or enhanced damages, you must prove by
clear and convincing evidence that the person who obtained the assets, or assisted in obtaining
them, acted in bad faith. And you must prove by clear and convincing evidence that they acted
recklesdy, with fraud or maice. Often that burden of proof is much too high, particularly when
it gpplies to someone who had assisted or retained after the fact. |If that burden could be
lowered to anormal burden of preponderance of evidence, the additiona benefit would be, not
only could be, prosecute civilly to assst the elder, but private atorneys would step up to the
plate and handle some of these cases.

It was anticipated, when the Elder Abuse Act passed, that private civil attorneys would also
step up and take on some of these cases. In fact, my experiences in the county are that very
few private attorneys take these cases. They can’'t make money on them. We ve attempted to
get them to take them, but for the most part, deputy county counsels throughout the Sate are
handling these cases. Ironicdly, there is more of afinancid incentive for private attorneysto
specidize in representing the abusers, and not representing the victims.

Another comment, Probate Code | think it's 359 [259], provides that a person who is convicted
of elder abuse, either civil or crimindly, cannot inherit. Unfortunately, the way that datuteis
written, it seemsto read that they cannot inherit the asset that was returned because of successful
prosecution. The statute could be, and should be, changed to state that anyone convicted of elder
abuse can't inherit period. This getsinto arguments about what is the asset that was secured.

State Assemblyman Joe Smitian, Chair:

Excuse me. Inherit. Even if there s awritten will that designates them as the beneficiary?

Dennis O’ Ned:
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Correct. The current atute, Probate Code 359 [259], providesthat even if thereisawill or a
trust, a person convicted of eder abuse cannot inherit the asset that was obtained back into the
edtate because of the elder abuse prosecution. To disinherit entirely would be appropriate in
most circumstances.

My last comment goes to privacy and confidentidity. The current problems of privacy and
confidentidity will be compounded by HIPAA. Medicad declarations are required. Medica
testimony isrequired. In many of these cases, as has been reported by the panelists, elders do
not come forward and report that something happened to them. We need to prove the elder is
incompetent to go forward on a conservatorship. In order to get assets back, we're usudly
trying to provide that at the time of the transfer, the power of attorney, the joint tenancy, what
have you, that the elder either lacked capacity or was susceptible to undue influence. Once
again that requires medica declarations. Under both the HIPAA law, but dso under current
privacy and confidentidity laws, it's often very difficult to get a doctor to cometo testify. We
need legidation that says at the request of Adult Protective Services, Public Guardian agency, or
acourt investigator, that a doctor can provide amedica declaration and protect it with

whatever confidentidity for the purpose of investigating or preventing elder abuse, that would be
gopropriate. But asit isnow, much timeis spent smply trying to get a medicd foundation
declaration from a doctor as to whether or not the elder needs help or not.

| said ladt, but actudly there s one more. And that is, there are many elders who are competent
who are taken advantage of. There are Smply no current government or private agencies to
assist those people. | know SALA triesto assigt, particularly, in physica abuse areas, but when
you have a competent elder we' re often struggling with well why don't we seeif they can
voluntarily agree to a conservatorship so that deputy county counsel can assst them in getting
their house back. Otherwise, we have no red standing to do anything about it. That's
unfortunate. They shouldn’t be subjected to conservatorship before they get help on their
problems. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much, very helpful comments. We do in fact have two more cards. Anne
Mack to be followed by Jack Chrigty. | believe those will be our last. All right, we re going to
give you the last word Ms. Mack, we'll let Jack Christy step forward.

Jack Chrigty:

Thank you, Assemblymember. | gppreciate the opportunity to pesk today. | hadn't intended
to speak, but | just wanted to push back alittle on the comments made by the previous
speaker, when it comes to lowering the standards of evidencein an abuse case. | work for the
Cdifornia Association of Homes and Services for the Aging. We represent not-for- profit
providers of asssted living, low-income housing, and skilled nuraing. We're finding thet the
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abuse datute is presenting an opportunity for aggressive, plaintiff’ s attorneys to try to work out
a settlement and get attorneysfees. Lowering the standard of evidence within an abuse case
would just raise liability insurance prices to our members.

Our members, if you've read Pet’ s report, are the good guy members, the white hat members,
the community based folks that don't have alot of lawsuits. But nonetheless, we il get tagged
with the cost of insurance, and the reason why we don't have lawsuits, mainly, is because most
of our members are religious or fraterna-based organizations that have endowments, that they
have been eating into to supplement the cost of care. So | just wanted to push back on that
point. | wanted to separate out financia elder abuse and put alower standard of evidence in for
that. | guess we d have no qualms, because that’ s not where the problems are arising for us

It sarising on the physicd sde. When you'rein anurang home Stuation you' re with people
who arein the last days of their lives. If you reach over to the telephone and you cut your skin,
isthat abuse or isthat because your skin isjust so fragile at that point in your life, that it cuts
eadly. Making those kinds of differentiations on anorma standard of negligence as opposed to
the higher one on elder abuse statute, it's a necessary protection to have.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments. Anne Mack with the last word.
Anne Mack:

My nameis Anne Mack. | am the chair of the Advisory Council for the Council on Aging. | am
aso a Senior Legidator with Bob Jaffee. On behdf of the seniorsin Santa Clara County and
the State of Cdifornia, | want to thank you for the work that you' ve done in holding this hearing.
Most of the people that have talked have represented most of the views that we have on the
Council, and the Senior Care Commission and Senior Legidature. All | wanted to say was
;thank you very much for presenting this. 1I’'m hoping that the Legidature will take your thoughts,
consderations ,and your views and put some good |egidation together for us, for the seniors of
Cdifornia. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your time and comments. If I'd known that was what you were going
to say, | would' ve let you spesk firgt, middle and last aswell, Ms. Mack. Thank you. A
couple of comments before we wrap it up. Thank you again to dl the participants, our pandists
and members of the public who spoke. Let metdl you where we go from here. Asl
mentioned earlier, there are a couple of other hearings, we have one coming up on December
the 10", from 1:00 p.m. to 4:00 p.m. in Santa Cruz in the Santa Cruz City Council chambers.
We ds0 have adightly lessformal, but wide-ranging discussion that’ s been scheduled for
Monday, December 15" in the Redwood City Hall building from 9:00 am. to 10:30 am. Not
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just elder abuse issues, but issues important to older Cdifornians. But the god, asl’'ve
indicated at the outset, is to use this process to identify real solutionsto rea problems.

| want to particularly commend and thank the pandists and the members of the public who
poke today. Too often we hold hearings like this, and al we do iswe ook at the problems.
There were a number of very tangible and very specific suggestions today in areas where
legiddtive attention might be helpful. And in many instances, it does not involve expenditure of
funds.

Without attempting to be exhaudtive, at al, but to let you know, | was listening and that’s why
we have atape, and that’s why we have staff members from Sacramento who | want to
introduce aswell. We got a very specific question about whether or not we can save some
dallars, and you were very helpful in this process, and we' Il follow up on that. We dso had
comments about pendties, about data, about eviction law, about mandatory reporting, about
inheritance issues, about privacy chalenges, about burden of proof. Those are just some of the
ones that were identified today, but | think will give usalot to work with. I'm sure we will have
more as we move forward.

The Sdect Committee processis one in which thereis no formal consderation of legidative
proposas. That happensin our various policy committees. But the best example | can give you
is| dso chair the Assembly Sdlect Committee on Privacy. Using that vehicle, we ended up
generaing areas for legidation, a piece of legidation that was subsequently introduced, that was
subsequently passed into law, and istoday law in the State of Cdifornia. So my hope and
expectation is by your participation in this discussion today, that in the not too distant future you
will be able to say, my participation made a difference. There are today laws on the books that
might not have otherwise been passed and put into law were it not for your participation. | think
thet'sit.

| do want to introduce and thank a couple more people beforewe cdl it aday. If | could ask
both Dena Wilson and Lark Park from our Sacramento office to stand, so we can recognize
them for making their way down from Sacramento. Dena and Lark, our staff to the select
committee on eder abuse. They will be working closdy with me and my colleaguesin the
coming year to try to take this information and put it into legidative proposals. Y ou may want to
take a moment after we wrap-up to introduce yourselves to them. Share abusiness card, if you
haveit. They've been taking copious notes, aswell, during this discusson. Between their note
taking, my note taking and the tape itsdf, which we will review of course, we'll be able to make
aure nothing ismissing from this. Thanks again to members who couldn’t be here,
Assemblywoman Lieber who has sent gaff. And Assemblymember Manny Diaz who sent seff,
and Senator Byron Sher. | know | saw staff as well from County Supervisor Don Gage' s office
and County Supervisor Liz Kniss office. With that, | think | want to say thank you one more
time. Please drive home safdy, and thank you so much for your participation.
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END OF HEARING
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